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CURRENT TOPICS. 





Doubtless all of our readers at the time of 
publication observed the decision of the Su- 
preme Court of Illinois in Conkling v. Ridge- 
ly (18 Cent. L. J. 334) to the effect that the 
word ‘‘vacation’’ as employed in the statutes 
authorizing confessions of judgments during 
‘‘vacation of the courts,’’ means that period 
which begins at the final adjournment of the 
court and ends at the beginning of the next 
term and therefore that where a court adjourns 
for a month toa date in the same term, the 
interval is not ‘‘vacation.’’ The court has 
now, after rehearing, reversed itself, and, by 
a review of all the Lillinois legislation upon 
the subject, has come to the conclusion that 
the legislature of the State intended that con- 
fessions might be made in ‘‘vacation,’’ at 
any time when the court is not in open ses- 
sion, although it may have adjourned for how- 
ever short a time. The court seems to have 
reversed itself as unanimously as it had come 
to the prior decision. It seems to us that 


. courts of last resort should have more stam- 


ina than this case exhibits. On March 26, 
1884, a court composed of seven or eight 
men selected for their supposed learning and 
capacity, come toa solemn conclusion in a 
matter involving thousands of dollars, and 
within six months thereafter, without a word 
of apology, without a syllable, asking the 
pardon of the community for their prior 
hasty action, entirely reverses itself, and not a 
voice is heard protesting against such a 
course. If courts so much resemble rubber 
balls as this case would seem to indicate, 
they are so apt to create dissatisfaction that 
no one can wonder at the result. The court 
have confessed without any prospect of de- 
nial, (1) that six months ago they came to an 
erroneous conclusion (2) that it was hasty or 
careless (3) that little confidence can be 
placed in its decisions. After all, we will 
hear some narrow-minded book-worm scream 
out from his exclusiveness that we are wanting 
in respect for judges. We deny that we are 
wanting in respect. But when a courtina 
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matter which never deserved anything but the 
most careful, deliberate, and final considera- 
tion within six months, shows itself so readily 
able to reverse itself, like a locomotive in 
danger of impending collision, we claim that 
it shows a want of respect for itself, and the 
old proverb assures us that those who have no 
respect for themselves can expect none from 
others. 





A very nice point of law is the subject of 
recent decision in Wamsutta Mills v. The Old 
Colony. Steamboat Company by the Supreme 
Judicial Court of Massachusetts. A steam- 
boat caught fire while in its wharf at New 
Bedford, before any of its cargo was dis- 
charged. The fire department of the city 
rushed to the rescue, and to save everything 
else, practically destroyed the plaintiff’s por- 
tion of the ship’s cargo by water. ‘The plaint- 
iff sued for general average. The court 
holds that the right to general average arises 
only when the master or some one in charge 
of the ship and acting for the ship, in a case 
of reasonable necessity, disposes of a part of 
the cargo to save the remainder, but that for 
the act of a third person, whether a stranger 
committing a tort, or of the chief engineer of 
the fire department doing it justifiably, no 
right could arise. The right'to -extinguish 
fires was a part of the police powér and the 
men were acting in their public employment. 
When a ship is brought to a wharf within 
municipal control, it stands on the same 
footing as other property, and when any prop- 
erty is lawfully destroyed, its owner must 
bear his loss. 





The very question discussed by Mr. Lion- 
berger in his article in the Journat of two 
weeks ago seems to have arisen in the Supreme 
Court of Indiana so recently that we half 
suspect the learned writer compared notes 
with the court. If so, the court must have 
learned something. However that may be, 
the court referred to has in the case of Rice 
v. Nixon, decided that, where one deposits 
wheat with a warehouseman or elevator owner, 
to be sold in a bin with other wheat and final- 
ly the bin is destroyed by an accidental fire, 
before any demand is made for grain, the 
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transaction is not one of sale but only one of 
bailment. Says the court: 


The rule which we accept as the true one is required 
by the commercial interests of the country, and is in 
harmony with the cardinal principle that the inten- 
tion of contracting parties is always to be given ef- 
fect. Itis not unknown to us, nor can it be unknown 
to any court—for it is a matter of great public notori- 
ety and concern—that a vast part of the grain business 
of the country is conducted through the medium of 
elevators and warehouses. And it cannot be pre- 
sumed that warehousemen, in receiving grain for stor- 
age, or depositors, in intrusting it to them for that 
purpose, intended or expected that each lot, whether 
of many thousand buskels, or a few hundreds, should 
be placed in separate receptacles. On the contrary, 
the course of business, in this great branch of com- 
merce, made known to us as a matter of public 
knowledge, and by the decisions of the courts of the 
land, lead to the presumption that both the ware- 
houseman and the depositor intended that the grain 
should be placed in a common receptacle, and treat- 
ed as common property. This rule secures to the de- 
positor all that in justice he can ask, namely, that his 
grain shall be ready for him in kind and quantity 
whenever he demands it. Any other rule would im- 
pede the free course of commerce, and render it prac- 
tically impossible to handle our immense crops. The 
contract can only become one of sale by some special 
stipulation to that effect. 








LIQUIDATED DAMAGES. 


II. 
(4). When penal words employed. 
(a). Penalty generally. 
(b). Held liquidated damages when. 
(5). Bonds. _. . 
(6). Applicatidl of Rules. 
(a). To Restraints of Trade. 
(b). To other Miscellaneous contracts. 
(c). To contracts of sale of goods. 
(7). Distinction between Specialties and Pgrol Con- 
tracts. 
(a). Preliminary. 
(b). No ground for distinction. 
(8). Stipulated damages ‘‘over and above’? actual 
damages. 
(9). Recovery releases covenantor. 
(10). Acceptance of part performance. Effect of. 
(11). Effect of partial waiver. 


(4). When penal words employed. (a). 
Penalty generally. The fact that courts are 
inclined to regard sums as penalties whenever 
it can be properly done, in order that the 
question of compensation may be relegated 
to the jury, who never lean towards contract- 
breakers, and may, therefore, be relied upon 
to mete justice to the injured party, at least, 
is alone sufficient to justify the courts in the 
course they have invariably pursued in con- 
struing such sums as penalties whenever 
words indicative of an intent to prescribe 





them, such as “‘forfeit’’ ‘‘forfeiture,’’ ‘‘penal- 
ty,”’ ‘‘penal sum,’’ ‘‘fine,’’ ‘‘under a pen- 
alty,’’ or ‘‘under a forfeiture’ are employed, 
and no other intent can be collected from the 
context. 

(5). Held ‘‘liquidated damages’’ when. 
While the terms mentioned are generally re- 
garded as furnishing almost a c~nclusive evi- 
dence of an intent to prescribe a penalty, the 
weight to be given to such phraseology de- 
pends entirely upon its connection with the 
other parts of the contract, the subject-mat- 
ter, and the situation of the parties, and if 
the sum be expressly agreed to be paid in 
such terms as to admit of no doubt, that the 
design of the parties was that it should be re- 
garded otherwise than as a penalty, the lan- 
guage will be disregarded and the sum held 
to be liquidated damages.? 


1 Dennis v. Cummins, 3 Johns. Cas. (N. Y.) 297 
(1808); Tayloe v. Sandiford, 7 Wheat. (U. S.) 18 
(1822); Whitefield v. Levy, 35 N. J. L. 149 (1871); Hoag . 
vy. MeGinness, 22 Wend. 163 (1839); Orr v. Churchill, 
1H. & Bl. 227 (1879); Perkins v. Lyman, 11 Mass. 76 
(1814); Abrams v. Kountz, 4Ohio (Ham.) 214 (1829); 
Logan v. Wienholdt, 1 Cl. & Finn. 611 (1833); Rich- 
ards v. Edick, 17 Barb. 260, 267, (1858); Durst v. 
Swift, 11 Tex. 273, 282 (1854); Gobble v. Linder, 76 
Ill. 157, 159 (1875); Laubenheimer v. Mann, 19 Wis. 
519 (1865) ; Salters v. Ralph, 15 Abb. (N. Y.) Pr. 278 
(1862); Smith’s Adm’rs v. Wainwright’s Ad’mr 24 Vt. 
97, 102 (1852); Colwell v. Lawrence, 38 Barb. (N. Y.) 
643. Higginson v. Wild, 14Gray (Mass.) 165 (1859); 
Genner v. Hammond, 36 Wis. 277, 282 (1874); White 
v. Arleth, 1 Bond 319 (1860); Hamilton v. Overton, 
6 Blackf. (Ind.) 206,207 (1842) ; Richardson v. Woehler, 
26 Mich. 90 (1872); Taylor v. Steamer Marcella, 1 
Woods 202 (1873); Niver v. Rossman, 18 Barb. (N. Y.) 
50, 53 (1853); Wallis v. Carpenter, 13 Allen 19 (1866) ; 
Moore v. Anderson, 30 Tex. 224 (1867); Dyer v. Dor- 
sey, 1G. & J. (Md.) 440 (1829); Wilbeam v. Ashton, 1 
Camp. N. P. 78 (1807); Chilliner v. Chilliner, 2 Ves. 
528 (1754); Robinson v. Cathcart, 3 Cr. C. C. 590, 
599 (1825); Sloman v. Walter, 1 Bro. Ch. Cas. 419 
(1784); Hardy v. Martin, referred to in note to Slo- 
man v. Walter, just cited, and by Lord Romilly in 
Cook vy. Richards, 10 Ves. 433, 486 (1805) and by Lord 
Eldon in Astley v. Weldon, 2 B. & P. 346, 352 (1801); 
Harrison v. Wright, 13 East. 343 (1811); Winter v. 
Trimmer, 1 W. BI. 395 (1763); Colwell v. Foulkes, 386 
How. Pr. (N. Y.) 306, 321 (1868); Kemp v. Knicker- 
bocker, 51 How. Pr. (N. Y.) 31(1876); ‘*Under a pen- 
alty,’’ Brown v. Bellows, 4 Pick. (Mass.) 178, 194 
(1826); Smith v. Dickerson, 3 B. & P. 630 (1830); 
**Under a forfeiture’’ Stearns vy. Barrett, 1 Pick. 
(Mass.); 443 (1823); 11 Am. Dec. 223; see Fisher v. 
Barrett, 4 Cush. (Mass.) 381 (1849); Bird v. Randall, 
1 W. Bl. 378 (1762). ' 

2 Chamberlain v. Bagley, 11 N. H. 234, 240 (1840); 
Reilly v. Jones, 8 Moore 244 (1823) per Lord Dallis; 
this rule was applied in Jacquith v. Hudson, 5 Mich. 
123, (1858) where the provision ‘‘upon the forfeiture 
of one thousand dollars, to be collected by said Hud- 
son as his damages, ’’ was held to be liquidated dam- 
ages, Even the use of the word ‘‘penalty’’ has been 
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(5).. Bonds. While a bond is prima facie 
a penal obligation,® the sum inserted therein 
has sometimes been treated as liquidated 
damages,* but generally when the intent to 
treat them as such is manifested by in_lica- 
tive terms.5 

(6). Application of Rules (a) to Restraints 
of Trade. While in cases of other contracts, 
the courts have shown no hesitation at times, 
in holding sums to be penalties,-even when 
the parties designate them to represent 
‘‘liquidated damages,’’ when none of the 
circumstances previously mentioned were 
present,® they have almost invariably adhered 
to such sum when not expressly defined as 
penal, when breaches of covenants in restraint 
of trade have been the cause of complaint,’ 


held a proper one for explanation and change in 
Sainter v. Ferguson, 7 C. B. (M. G. & 8.) 716 (1849); s. 
C.1 Mac. & Gordon, 286; Jones v. Green, 3 Y. & J. 
298 (1829) ; Pierce v. Fuller, 8 Mass. 223 (1811); s. c. 5 
Am. Dec. 102; Duffy v. Shockey, 11 Ind. 70 (1858); 
Yenner v. Hammond, 36 Wis. 277, 282 (187+); Dwinell 
v. Brown, 54 Me. 468, 472 (1867); Gaskin v. Wales, 9 
U. C..C. P. 814 (1860); Gilmour vy. Hall, 10U. C.Q. B. 
809 (1853); Duckworth v. Allison, 1M. & W. 412 
(1836); or ‘*penal sum’’ Crisdee v. Bolton, 3 C. & P. 
240 (1827); Muse v. Swayne, 2 Lea (Tenn.) 251 (1879); 
or the word ‘‘forfeit,’’ Nobles v. Bates, 7 Cow. 307 
(1827); Chamberlain v. Bagley, 11 N. H. 2384 (18140); 
Shute v. Hamilton, 2 Hilt. (N. Y.) 462 (1871); Streep- 
er v. Williams, 48 Pa. St. 450 (1865); Lynde v. 

*Thompx<on, 2 Allen (Mass.) 456 (1861); Stinton v. 
Hughes, 6 T. R. 18 (1794); Hahn v. Concordia society, 
42 Md. 460 (1875), or the words ‘‘forfeit and pay;’? 
Fletcher v. Dyke, 2 T. R.32; Gobble v. Linder, 76 III. 
157 (1875); Pierce v. Jang, 10 Wis. 30 (1859); Ched- 
dicks Ex’r v. Marsh, 1 Zibr. (21 N. J. L.) 463 (1848); 
or ‘‘under the forfeiture’? Smith v. Coe, 33 N. Y. 
Sup. Ct. (1 J. & S.) 480 (1871); or ‘*fine,’’ Birdsall v. 
Twenty-third Street Railway, 8 Daly (N. Y.) 419 
(1879); Berghiem v. Blaenavon Iron & Steel Co. 44 L. 
J. Q. B. 92 (1875); s. c. L. R. 10 Q. B. 319; or *‘under 
the penalty’ Vincent v. King, 13 How. Pr. (N. Y.) 
234, 238 (1856); see remarks of Sir John Coleridge in 
Dimech vy. Corlett, 12 Moore P. C. 199, 229 (1858); 
Lawrence v. Parker, 1 Mass. 191 (1804); Watts Ex’r 
v. Sheppard, 2 Ala. 425, 446 (1841): Foley v. McKee- 
gan, 4 Lowa, 1, 6, (1856); Richards v. Edick, 17 Barb. 
(N. Y.) 260, 266 (1853); Kettleby v. Woodcock, 
Barnes 86; Ranger v. Great Western R. Co. 5 H. L. 
Cas. 72, 95 (1854); Noyes v. Phillips, 60 N. Y. 408, 
411 (1875). 

8 Bigony v. Tyson, 75 Pa. St. 157 (1874); Bearden v. 
Smith, 11 Rich. (S. C.) Law 554 (1858). 

4Smith v. Smith, 4 Wend. (N. Y.) (18); Duffy v. 
Shockey, 11 Ind. 70 (1858); Fisk v. Fowler, 10 Cal. 512 
(1858) ; Mercer v. Irving, E. B. &. E. 563 (1858) ; Gow- 
en v. Gerrish, 15 Me. 273 (1839). 

5 Studabaker v. White, 31 Ind. 211 (1889); Cotheal 
v. Talmage,9 N. Y. 551 (1860). 

6 Moore v. Platte county, 8 Mo. 467 (1844); Nash v. 
Hermosila, 9 Cal. 584, 587 (1858); Tayloe v. Sandi- 
ford, 7 Wheat, 13. 

7 Perkins v. Lyman, 11 Mass. 76 (1814); Smith’s 
Adm’rs vy. Wainwright’s Adm’r 24 Vt. 97, 102 (1852). 





even though such sums were not described as 
‘liquidated damages.’’® 

(b). To other Miscellaneous Contracts. 
And stipulations fixing the damages for 
breach of marriage promises® or of building 
contracts,!° or of promises not to reveal se- 
crets,!4 or to convey real estate!? and person- 
al property?* have been frequently sustained. 

(c) To Contracts of Sale of Goods. 
Whether stipulated damages can be fixed for 
breach of contract to deliver gouds is doubt- 
ful, one class of authorities asserting that the 
measure of damages is easily ascertainable, 
namely, the difference between the market 
value and the price agreed to be paid; oth- 
ers asserting that men may place whatever 
value they please upon things, just as a man 
may promise to pay any price for anything, 
and that often such things are of peculiar 
value to the injured party, and again the 
damages are not easily ascertainable. The 
true doctrine is doubless to let each case be 


determined by its own peculiar circumstanc- 
14 
es. 


8 Dakin v. Williams; 17 Wend. (N. Y.) 448 (1837); 
Williams v. Dakin, 22 Wend. 201 (1839); Per Lord El- 
don in Astley v. Weldon, 2 B. & P. 346, 352 (1801); 
Price v. Green, 15M. & W. 346 (1847); Green v. Price, 
13 M. & W. 701 (1845); Mott v. Mott, 11 Barb. (N. Y.) 
127 (1851); Galsworthey v. Strutt, 1 Ex. (Wels. H. & 
G.) 659 (1848); Rawlinson v. Clarke, 14 M. & W. 187 
(1845) ; Leighton v. Wales, 3 M. & W. 545 (1838); Mill- 
er v. Elliott, 1 Ind. 484 (1849); Atkins v. Kinnier, 4 
Exch. 776 (18—); Grasselle v. Lowden, 11 Ohio St. 349 
(1860); Leighton v. Wales: 3 M. & W. 515 (1839) ; Chris- 
dee v. Bolton, 3 C. & P. 240 (1827); Sainter v. Fergu- 
son, 7 C. B. 716 (1349); Pierce v. Fuller, 8 Mass. 223 
(1811); Duffy v. Shockey, 11 Ind. 349 (1858); Reynolds 
v. Bridge, 6 E. & B. 528 (1856); Hoagland v. Segur, 38 
N. J. L. 230 (1876); Hitchcock v. Coker, 6 A & E. 437 
(1887) ; California Navigation Co. v. Wright 6 Cal. 288 
(1856); Cushing v. Drew, 97 Mass. 445 (1867); Ham- 
mer v. Briedenbach, 31 Mo. 49, 52 (1568) per Napton, 
J ; Streeter v. Rush, 25 Cal. 67 (1864) Lawyer, J., 
dissenting; DeGroff v. Am. Linen Thread Co. 2+ Barb. 
375 (1854); Holbrook v. Tobey, 66 Me. 410 (1877); 
Mercer vy. Irving, E. B. & E. 563 (1858); Muse v. 
Swayne, 2 Lea (Tenn.) 251 (1879); Hahn v. Concordia 
Society, 42 Md. 460 (1875); Vincent v. King 13 How. 
Pr. (N. Y.) 234, 238 (1856); Verges v. Forshee, 9 La. 
Ann. 294 (1856) ; contra, Gillis v.Hall,7 Phila.422 (1870) 
2 Brewst. 342. 

9 Lowe v. Peers, 4 Burr. 2295 (1768) per Lord Mans- 
field et als., see Abrams v. Kountz, 4 Ohio 214. 

10 Hall v. Crowley, 5 Allen, 304 and cases cited in 
1 Sutherland on Damages, 505, note 5. 

11 Nessle v. Reese, 29 How. Pr. 382; Reindell v. 
Schell, 4C. B. N.S. 97; Bagley v. Peddie, 16 N, Y. 
469 (1860). 

12 See 1 Sutherland on Damages, 506 note 3. 

18 Ibid, n. 4. 

14 The reader will find this subject discussed in 1 
Pomeroy’s Equity Jurisprudence, 487, notes. 
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(7). Distinction between Specialties and 
Parol Contracts. (a). Preliminary. A 
distinction, however, has been attempted to 
be drawn between instruments under seal and 
parol contracts. Lord Tenterden once said 
that, as to the latter, he was of opinion and 
should ‘‘always hold so until compelled by a 
higher authority to say otherwise, that wheth- 
er the term penalty, or liquidated damages 
be used in the agreement, a party who claims 
compensation for a default, shall only be 
allowed to recover what damage he has 
really sustained.’’ ‘‘Whatever language the 
parties may choose to use;’’ said he, ‘‘I am 
of opinion, in point of law, that a jury cannot 
be called upon to give more damage than the 
party has really sustained.’’!5 

(b). No Ground for Distinction. We have 
no reasons urged why this distinction should 
prevail, except in consistency with the old 
theory upon which the doctrine of estoppel 
with regard to sealed instruments in the mat- 
ter of consideration was founded, and that 
doctrine is regarded with so little favor at 
this day, that it can hardly be believed that 
other distinctions will be established by way 
of analogy. The distinction can be justified 
only upon the ground that it can be presumed 
that the parties made a closer estimate of the 
probable damage in the case of sealed instru- 
ments, than in that of parol contracts, a the- 
ory not borne out by the results of observa- 
tion and experience, and cessante ratione, lex 
cessat. There are numbers of cases where no 
such distinction was attsmpted to be made, 
and it is safe to conclude that the matter was 
considered too plain for question, and that 
no such distinction will be recognized.1* 


15 Randall v. Everest, 1 Moo. & M. 41 (1827) s. c. 2 
C. & P. 577; See Pinkerton v. Casslor, 2 B. & Ald. 704 
(1819); Durst v. Swift, 11 Tex. 273, 282 (1854). 

16 Cushing v. Drew, 97 Mass. 445 (1867); Duffy v. 
Shockey, 11 Ind. 70 (1858); Leggett v. Mut. Ins. Co. of 
New York, 5/0 Barb. (N. Y.) 616 (1868); Clement y. 
Cash, 21 N. Y. 253 (1800); Hammer v. Briedenbach. 31 
Mo. 49 (1860); Gobble v. Linder, 76 Ill. 157 (!875); 
Mead v. Wheeler, 13 N. H. 351 (1848); Tingley v. Cut- 
ler, 7 Conn. 291 (1828); O’Donnell v. Rosenberg, 14 
Abb. Pr. (N. 8.) 59 (1873): Curtiss v. Brewer, 17 Pick. 
513 (1886); Williams v. Green, 14 Ark. 315 (1854), and 
a number of other cases might be cited which will be 
found in other notes. It is sufficient to say that the 
distinction has met with very little encouragement 
from the courts. Hise v. Foster, 17 Iowa, 28 (1864); 
Leland v. Stone, 10 Mass. 459, 462 (1813); Leighton v. 
Wales, 3 M. & W. 545 aang Vincent v.fKing, 138 How. 
Pr. (N. Y.) 284, 288 (1256). o2) 








(8) Stipulated damages ‘‘over and above’” 
actual damages. It seems that if the parties 
agree that a fixed sum ‘‘over and above the 
actual damages’’ incurred by the breach of a 
covenant, such sum may be recovered.!”7 As 
the object in recogoizing agreements for 
liquidated damages, is to abide by the deter- 
mination of the parties, on the theory that 
they know best what the actual damages may 
be, it is difficult to understand how the par- 
ties should be allowed to compel the ordinary 
tribunals to try the question of damages, and 
affix an additional forfeiture besides. The 
object of the law is to secure an injured par- 
ty compensation. When the parties fix the 
standard themselves, as we have seen, courts 
will not set such standard aside, but when 
the injured party confessedly demands more 
than compensation, he lays his claim to some- 
thing which courts of equity have always de- 
nied him and the courts of law at this day, 
under the sanction of enabling statutes, re- 
fuse to give him.?® 

(9). Recovery releases covenantor. It is 
clear that the recovery or acceptance of stip- 
ulated damages operates as an extinguish- 
ment of all claim to additional damage for 
further breaches, and is an implied license to 
the covenantor to do the thing forbidden by 
the covenant.1° 

(10). Acceptance of part performance—Ef- 
fect of. Ifthe damages be promised in pay- 
ment of the loss caused by a breach of con- 
tract and it be partially performed, and such 
partial performance be accepted, the right to 
the fixed sum is gone, and only actual dam- 
ages can be recovered.2? Thus, where one 
agreed to pay to another certain lands and 
buildings, binding himself ‘‘in the full and 
justsum of $500, liquidated damages,’’ to 
perform his agreement, and he afterwards 
conveyed the greater portion of the land, the 
deed of which was accepted, upon his failure 
to convey the remainder, it was held that he 
was not liable in the full sum for his de- 
fault.21 


(11). Effect of Partial Waiver. Consent 


17 Dwinell v. Brown, 54 Me. 468 (1867). 

18 Appleton, J., dissented from the judgment of the 
majority, in an able opinion, in which Walton and 
Barrows, J. J., concurred. 

19 Williams v. Green, 14 Ark. 315, 322 (1854) and 
cases cited. 

20 Williams v. Green, 14 Ark. 315, 822 (1854). 

21 Shute v. Taylor, 5 Met. 61. 
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to a partial violation of an agreement in no 
wise affects the right toa recovery of the 
stipulated damages on a complete violation. 
The party receiving the indulgence comes in- 
to court with very bad grace, to set up that 
very iadulgence as a ground why he should 
be released from his stipulation as to dam- 
ages. 22 ELisHA GREENHOOD. 
St. Louis, Mo. 


22 Hasbrouck v. Tappen,15 Johns, (N. Y.) 200;(1818) 
See Esmond v. Van Benschoten, 12 Barb. (N. Y.) 366 
(1852) . 





DIRECTORS OF CORPORATIONS. 





I. 


(1). Authority of Directors in General. 
(2). Character of Powers. 
(5). The Duties Required of Directors. 
(4). The Degree of Care to be Exercised by Them. 
(5). General Liability. 
(a) Affirmative Duties. 
(b) Breaches of Duty. 
(6). How Far Liable for Mistakes. 
(7). Acts of Subordinate Agents. 
(8). How Far Bound to Know Material Facts. 
(9). Burden of Proof. 
(10). Conclusion. 


(1). Authority of Directors in General. 

. As a rule, all corporate business must be car- 
ried on by the agency, and under the 2dmin- 
istration, supervision and management of 
those officers whom the stockholders elect for 
that purpose. Butitis also true, that the 
power which ultimately controls the corpora- 
tion, is its stockholders since they may at 
proper times change the board of managing 
officers, and may also have recourse to courts 
of equity for proper redress, should occasion 
demand.? The directors are the chosen rep- 
resentatives of the corporation; generally, 
what they do which is within the scope of the 
objects and powers of the corporation, the 
corporation does. They ‘‘are the power 
which gives expression’’ to the will of the 
corporation.? They are ‘‘clothed with the 
power of managing the corporate property, 


\ Cass v. Manchester etc., Co. U. S. C. C. Penn. 
1881; 8. C. 13 Rep. 167; Morse on Banks and Banking, 
90 


21d. 

3 Salmon v. Richardson, 30 Conn. 360; Maynard v. 
Fireman’s Fund Ins. Co. 34 Cal. 48, general powers 
defined. R. Co. v. Allerton, 18 Wall. 233; s. c.5 Am. 
Corp. Cas. 39. 





and conducting the affairs of the corpora- 
tion.’’* In the absence of restrictions in the 
charter or by-laws, directors have all the au- 
thority of the corporation itself in the con- 
duct of its ordinary business. In Bank of 
Australasia v. Breillat,® it is held, that the 
authority intended to be conferred on the di- 
rectors, should be construed with reference 
to the nature of the business to be transact- 
ed, and the purposes ‘‘contemplated, in order 
to judge what powers and authorities the law 
will imply from the nature of the office con- 
ferred on the directors, and how far those 
powers and authorities are enlarged or re- 
stricted by any of the provisions of the in- 
strument.’’ Soit is decided that directors 
may only do such things as are directly or 
impliedly authorized by the charter.7 ‘‘The 
special powers given either to the directors or 
to a majority by the statutes, or other con- 
stituent documents of tke association, howev- 
er alsolute in terms, are always to be con- 
strued as subject to a paramount and inher- 
ent restriction, that they are to be exercised 
in subjection to the special purposes of the 
original bond of association. This is not a 
mere canon of the English municipal law, but 
a great and broad principle, which must be 
taken, in the absence of any proof to the con- 
trary, as part of any given system of juris- 
prudence.’’® As to implied powers, ‘‘It is 
difficult to lay down any universal rules re- 
lating’ thereto, ‘‘as they must largely de- 
pend upon the nature, character and objects 
of the corporation * * * * * In gen- 
eral they possess all the powers to 
act, which the corporation would possess 
if it had no directors, unless they are re- 


4 Hoyle v. Plattsburg, etc. R. Co., 54 N. Y. 314. 

5 Bank of Middlebury v. Rutland, etc. Co., 30 Vt. 
159; Morse on Banks and Banking (ed. 1870) 90; see 
also Dispatch Line of Packets v. Bellamy M’f’g Co., 
12 N. H. 225; Stateex rel Page v. Smith, 48 Vt. 266. 
In certain matters directors may by vote have all the 
corporate authority vested in them. Salem Bank y. 
Gloucester Bank, 17 Mass. 29 note 9, post. 

66 P. C. 190; Ss. c. 12 Jur. 189. 

7 Abbott v. American Hard Rubber Co. 83 Barb. 
578; as to authority to make assignment, Eppright v. 
Nickerson, Sup. Ct. of Mo., given in full in 18 “Jent. 
L. J. 130, and note, p. 182. Power to borrow money, 
Union Mining Co. v. Rocky Mountain Nat. Bank, 2 
Col. 250; s.c.5 Am. Corp. Cas. 176, note p. 178; see 
also note 9, post. 

8 Sir John Wickens, V.C. in Pickering vy. Steven- 
son, L. R. 14 Eq. 322;s.c. 41 Law. J. Rep. (N._8.) 
Ch. 493. 
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strained’ by express or implied law.? In 
brief then, the corporation acts through its 
directors, and they may do all those acts, 
which the legal construction of its charter, 
the general law applicable thereto, and the 
nature of the business to be transacted war- 
rants. 

(2). Character of Powers. The directors 
sustain a fiduciary relation to the corporation, 
and through it to the stockholders. The 
court in Hoyle v, Piattsburgh and Montreal 
R. Co.,1° argues ‘‘whether a director of a 
corporation is to be called a trustee or not in 
the strict sense of the word, there can be no 
doubt that his character is fiduciary, being 
intrusted by others with powers, which are to 
be exercised for the common and general in- 
terests of the corporation.’’ Appleton, C. 
J.,14 considers, that ‘‘the president and di- 
rectors of a corporation must be held as oc- 
cupying a fiduciary relation to the stockhold- 
ers, for and in behalf of whom they act. ‘The 
relation between the directors of a corpora- 
tion and its stockholders,’ observes Johnson, 
J., in Butts v. Wood, supra, is that of trus- 
tee and cestui que trust.’ ‘The directors,’ 
remarks Romilly, M. R. in the New York and 
Midland R. Co. v. Hulson, supra, ‘are per- 
sons selected to manage the business of the 
corporation for the benefit of the stockhold- 
ers. It is an office of trust,’ * * * * 
Persons who become directors and managers 
of a corporation, place themselves in the sit- 
uation of trustees, and the relation of trus- 
tee and cestui que trust is thereby created be- 
tween them and the stockholders.’’ In 
the same case, the court adds, ‘‘In the great 
Luxembourgh R. Co., v. Maguay,” the mas- 
ter of the rolls says, ‘* * * * * * a 
director * * * * * is in point of fact, 
not merely a director but he also fills the 


9 Field on Corp, p. 167, sec. 150 et seg. Green’s 
Brice’s Ultra Vires (ed. 1875) 409 to 461, Morse on 
Banks and Banking, 101-106. 

1054.N. Y. 314. 

11 European etc. R. Co. v. Poor, 59 Me. 277; Hale v. 
Bridge Co., 8 Kan. 466; Port v. Russell, 36 Ind. 60; 
Butts v. Wood, 30 Barb. 188; New York & Midland R. 
Co. v. Hudson, 19 Eng. L. & Eq. 365. 

12 25 Beav. 536; Corbett v, Woodward, 5 Sawyer, C. 
C. 403; Wardell v. R. Co. 103 U. S. #51; Bliss v. Mate- 
son, 45 Barb. 22; 52 Id. 348; Bank v. Downey, 53 Cal. 
466, citing Kuebler v. Bluck River etc. Co. 2 Black 
(U. 8.) 715, which cites Angell and Ames on Corp. 
sec. 312, Charitable Corp. v. Sutton, 2 Atk. 404; Rob- 
inson v. Smith, 3 Paige Ch. 220; s. c. 24 Am. Dee. 212, 
-and otbers. 





character of a trustee for the shareholders, 
and he is, in regard to all matters entered in- 
to in their behalf to be treated as an agent.’ 
Therefore, there attaches to -a director, for 
the benefit of the shareholders all the liabili- 
ties which attach to a trustee or agent.’’!? 
The members of a governing body are also 
said to be its agents. ‘‘The relation of the 
director to the stockholders is the same as 
that of agent to his principal, the trustee to 
his cestui que trust, and out of the identity of 
these relations, necessarily spring the same 
duties, the same danger and the same policy 
of the law.’’14 But ‘‘a distinction is recog- 
nized in the books between a corporate officer, 
whose offices are of the essence of the cor- 
poration, and whose offices are merely minis- 
terial, courts of equity deal with the former 
as trustees, with the latter as agents.’’© The 
distinction as to their status is placed us that 
of agents in law, as trustees in equity, by one 
of our best known law writers on this sub- 
ject.1° Another view which has been taken 
of this relation in numerous cases, is ably 
summed up by Sharswood, J., as follows, ‘‘It 
is by no means a well settled point, what is 
the precise relation which directors sustain to 
stockholders. They are undoubtedly said in 
many authorities to be trustees, but that I 
apprehend, is only in a general sense, as we 
term an agent or any bailee intrusted with the 
care and management of the property of 
another. It is certain that they are not tech- 
nical trustees. They can only be regarded 
as mandataries, persons who have gratuitous- 
ly undertaken to perform certain duties.’’ 
(3.) The duties required of directors. To 
place directors in the scale of accuvuntability 
as mandataries, in the contract of mandate, 
no pecuniary consideration is required.1® 
Trust and confidence are a sufficient consid- 
eration, the rule being, that ‘‘the confidence 


138 Bedford v. Bowser, 48 Pa. St. 29; Bigelow on 
Frauds, 154; Abbott v. American Hard Rubber Co., 
83 Barb. 57%; Twin Lick Oil Co. v. Marbury, 1 Otto, 
588; Overend & Gurney Co. v. Gibb, 42 L. J. Ch. 67;5 
L. R. H. L. Cas. 480. 

14 Cumberland Coal Co. v. Sherman, 30 Barb. 553, 
cited with approval in San Diego v. S. D. & L. A. R. 
Co. 44 Cal. 106; see Bacon V. C. in Flitcroft’s Case, 
Law Rep. Ch. Div. Vol. 21, 519; s.c. 51, Law Jour. 
Rep. N.S. 525. 

15 Cook v. Berlin Wool Mill Co., 48 Wis. 483. 

15 Thomp. L. of Off. and Ag’ts of Corp. 351, 352. 

17 Spering’s Appeal, 71 Pa. St. 11; 8. c. 10 Am. 
Rep. 684; Gratz v. Redd, 4 B. Mon. 178. 

18 Story on Bailments, sec. 137. 
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induced by undertaking any service for 
another is a sufficient legal consideration to 
create a duty in the performance of it.’’19 
Hence a breach of a trust undertaken volun- 
tarily is a good ground for an action.2? 

(4) The degree of care to be exercised by them. 
In the case of mandataries, we may safely 
' assert that the bailee is bound only to slight 
diligence and is responsible for gross negli- 
gence.21 It has been decided that the im- 
prudence, which would render directors per- 
sonally liable, must be so great and manifest 
as to amount to crassa negligentia.22 How 
far this rule is applicable wiil hereafter ap- 
pear. Gross neglect is defined, as ‘‘the want of 
that care which every man of common sense, 
under the circumstances takes of his own 
affairs.’’2? But Wharton, in his work on 
Negligence,** after a learned review of the 
law, declares that ‘‘the weight of authority is 
that the mandatary is required to exercise a 
diligence commensurate with his undertak- 
ing,’’ except in those cases in which he 


‘‘claims to have no special aptitude for the | 


work’’ and, quoting from Judge Story, con- 
tinues, ‘‘If his situation or employment does 
imply ordinary skill or knowledge adequate to 
the undertaking, he will be responsible for 
any loss or injuries resulting from the want 
of the exercise of such skill and knowledge,”’ 
he is liable for special negligence; again 
**the issue is not effected by the absence of 
money salary * * * he is required, if 
there is confidence bestowed and accepted,”’’ 
to ‘‘show the diligence a good business man 
is accustomed toshow, * * * asa gen- 
eral rule the mandatary is liable’ for non- 
feasance ; i. e., for not exercising the care he 
is bound to exercise.’’®° There is no prac- 
tical distinction between gross negligence and 


19 Phila. & R. R. Co. v. Derby, 14 How. (U. 8S.) 468; 
see also Shilliberv. Glyn, 2M. & W..143; Coggs v. 
Bernard, 2 Ld. Ray, 919; s. Cc. Smith’s Lead. Cas. 346; 
Whitehead v. Greetham, 10 Moore 183; s.c. 2 Bing. 
464; 8. Cc. McCl. and Y. 205; Robinson yv. Threadgill, 


13 Ired, (N. C.) 48; Thorne v. Deas, 4 John. 84; 
Whart. on Neg. sees. 438, 501, 502. 
20 Gill v. Middleton, 105 Mass. 477; Coggs v. Ber- 


nard, ante. 

2\ Story on Bailments (8th ed.) sec. 174, and cases 
cited. Hodges v. New England Screw Co. 1 R. I. 312. 

22 Overund and Gurney Co. v. Gibb. 5 L. R. H. L. 
Cas. 480; 42 L. J. Ch. 67. 

2% 2 Kents Com. 560. 

24 Sec. 498, 500, 510, 511. 
sec. 59 id. 

25 Id. sec. 511, sec. 46. 
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the want of reasonable and ordinary care; 
whether there be such care or not depends 
upon the circumstances of each case.2° The 
mandate is liable for all losses and injuries 
which may result from any violation of bis 
trust, as by a misuser of the property or the 
doing of any act inconsistent with his con- 
tract,?” and ‘‘the degree of care ought to be 
proportionate to the injury or loss likely to be 
sustained by improvidence on his part.’’?* The 
tendency, then, of the decisions, is that a 
gratuitou® bailee must use reasonable and or- 
dinary care, dependent upon the undertaking 
and the skill and diligence required by the 
nature of the service, unless the mandatary 
claims no special skill or ability for the work 
or service, he is required to use that skill and 
diligence a good business man is accustomed 
to use. If then directors be considered as 
mandataries, since their situation implies or- 
dinary skill and knowledge adequate to the 
undertaking, they come within the abcve 
rules. If the premises be true, so much the 
more does the rule of “‘ordinary diligence’’ 
apply to directors, for they certainly are not 
strictly gratuitous bailees responsible merely 
for gross neglect,?® but they are jointly ia- 
terested with the other shareholders in all the 
property and effects of the corporation. 
‘*Where the bailment is reciprocally beneficial 
ordinary care is required and the bailee is 
responsible for ordinary neglect.’’*! It is 
said, that under peculiar circumstances ex- 
traordinary exertions may be nothing more 
than ordinary diligence. So one may act in 
good faith ‘‘and still be guilty of the gross- 
est, the most flagrant negligence and want of 
care. This has lung since been settled in 
the English and American courts.’’® 


26 Ames, J., in Gill v. Middleton, 105 Mass. 477; 8. 
C. 7 Am. Rep. 548, citing Steamboat v. New World, 16 
How. 328; Gill v. General Iron ete. Co. L. Rep. 1 C. P. 
600 and others. 

27 Story on Bailments, sec. 188; Rutgers v. Lucet. 2 
John Cas. 92. 

28 Story on Bail, sec. 15. 

29 Scott v. Depeyster, 1 Edw. Ch. 513. 

30 Tompkins v. Saltmarsh, 14 Serg. and Rawle 280, 
Sperings Appeal ante; Bank v. Downey, 53 Cal. 466, 
citing Koehler vy. Black River Falls Co. 2 Black (U. 8S.) 
715. 

311 Waits Act. and Def. 497; Story on Bail (8th ed.) 
sec. 23; Jones v. Johnson, 10 Bush. (Ky ) 649; Weet- 
jen v. Vibbard, 5 Hun. 265; as to what is ordinary 
neglect see Scott v. Depeyster ante; Wharton on Neg. 
sec. 59, 2 Thomp. on Neg. 1238; Swigert v. Graham, 7 
B. Mon. 661. : 

32 Lincoln v. Buckmaster, 32 Vt. 653. 
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We have seen that directors are also con- 
sidered agents and trustees, ae such they are 
expected to take the,same care of the trust 
funds, as a reasonable attention to their own 
affairs would dictate in taking charge of their 
own property. And it is declared in Gratz 
v. Redd** that the directors are ‘‘bound to 
look to the law under which they act, and 
faithfully to administer the trust funds, in- 
trusted to their management, to the objects of 
the trust.’’ So Alvey, J., in Cumberland Coal 
and [ron Co. ete. v. Parish® rules that a direc- 
tor is ‘‘bound to exercise sll the power and 
authority delegated to him, in conjunction 
with others, for the protection of the proper- 
ty and the promotion of the best interests of 
the corporators and the stockholders, accord- 
ing to his skill and ability.’’°* Again, in the 
same case, ‘‘The affairs of corporations are 
generally intrusted to the exclusive manage- 
ment and control of the board of directors, 
and there is an inherent obligation implied in 
the acceptance of such trust * * * that 
they will use their best efforts to promote the 
interests of the shareholders.’’ The very na- 
ture of their contract increases their obliga- 
tion to observe good faith, to attend dili- 
gently to the interests of the shareholders and 
to act within the limits of their authority.*’ 
In Godbold v. Branch Bank at Mobile,® the 
court observes, that ‘‘The power conferred on 
the directory was a trust of the greatest deli- 
cacy, and of the highest importance, in the 
exercise of which, the utmost good faith on 
their part was necessary. The undertaking 
implies a competent knowledge of the duties 
of the agency assumed by them, as well as a 
pledge, that they will diligently supervise, 
watch over and protect the interests of the in- 
stitution committed to their care.’’ In the 
words of Wallace, J., in Wright v. Orville 
M’f’g Co. ,°° ‘‘ihe corporate authority is 
considered to have been conferred by the 
stockholders, upon the trust and confidence 
that it will be exerted at least with the view 
to advance the interest of the stockholders, 
and not used with the purpose to injure or 


33 Massey v. Banner, 1 J. and W. 241. 

% 4B. Mon. 178. 

35 42 Md. 598. 

r % See Also Hoyle v. Plattsburgh etc. R. Co. 54 N. Y. 

14. : 
37 Lindley on Part. and Comp. 485. 
$811 Ala. 191. 
39 40 Cal. 20. 





destroy that interest.’’ ‘*The stockholders 
confide to their integrity, their faithfulness 
and to their watchfulness, the protection of 
their interest. This the law imposes on them, 
and this, those for whom they act bave aright 
to expect. The principals are not present to 
watch over their own interests, they cannot 
speak in their own behalf, they must trust to 
the fidelity of their agents.’’4° If they fail 
in these duties, the law promptly steps in and 
affords speedy relief. It is also the rule of 
law, that “‘it is no part of the duty of a 
shareholder to look into the management of 
the business. He has a right * * * to 
leave the management in the hands cf those 
to whom he has confided it, and to assume 
that they are doing their duty.’’41 

(5.) General Liability. (a) Affirmative 
Duties. — As the basis of the liability 
of directors, we have shown that they 
are bound to perform their duties fully and 
entirely, ‘‘with fidelity and reasonable dili- 
gence, and itis no excuse to say that they 
had no benefit’? from their position, ‘‘but 
that it was merely honorary ;’’*? that the law 
requires, that he who undertakes the respon- 
sibilities of the position of a director, shall 
bring to the exercise of his trust, a skill and 
knowledge commensurate with the duties of 
that important position, that a director is lia- 
ble for ordinary neglect, and is bound to ex- 
ercise reasonable diligence proportionate in 
every case to the undertaking; that good 
faith and gross neglect may exist together; 
that, under certain circumstances, extraordi- 
nary care will amount to no more than rea- 
sonable ‘ diligence. In addition, a director 
must be scrupulously honest, must exercise 
the utmost good faith, and must neither wil- 
fully, unintentionally or otherwise, omit or 
commit any act, which his position and the 
exercise of reasonable diligence requires to 
the contrary.* 

(b.) Breaches of Duty.—The rule in 
brief, which no doubt governs, is given 
in a well known case.* It is that 


40 Post v. Russell, 36 Ind. 60. 

41 Re Agriculturalists etc. Ins. Co. 1 Law R. Ch. 
App. 161; 85 L.J. N. S. 296: 12 Jur. N. 8. 79. 

42 As to general liability see Thomp. Liability of Off. 
and Agts. of Corp. 853, 356; Ackerman v. Halsey, N. 
J. Ch, Ct. May 1883, given in full in 17 Central Law 
Jour. 483; Bach v. Pacific Mail, 12 Abb. N.S. 878, 

43 Charitable Corp. v. Sutton, 2 Atk. 400. 

44 When suits against officers and agents of corpora- 
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directors are liable for gross frauds and 
breaches of trust, for gross negligence or in- 
attention to their duties, amounting to a 
breach of trust, whereby the assets of the 
corporation have been lost or wasted, for 
breaches of trust committed by his co-direct- 
ors in his absence and without his knowledge, 
which his gross non-attendance and breach of 
duty 1endered possible. So the chancellor in 
Gratz v. Redd,* declares ‘‘that the directors 
ought to be rendered personally liable for a 
fraudulent breach of trust or gross negli- 
gence, or a faithless misappropriation of the 
trust fund is unquestionable.’’ Positive mis- 
conduct is not required nor is actual and di- 
rect injury necessary ; he is liable, if the acts 


done tend to the injury, for acts of 
malfeasance or non-feasance.*6 In Per- 
cy v. Millandon,*? the court holds 


that ‘“‘every absent director is equally re- 
sponsible in case of extreme neglect in his 
attendance at the board, or in case, after the 
act comes or must have come to his knowl- 
edge had he used due diligence, he does not 
labor to avert its injurious consequences.”’ 
Again, ‘‘every director present at a board, is 
responsible for any act of it, for which he 
votes or does not oppose, and in the latter 
case, for all the injurious consequences of 
the act which he does not fairly labor to 
avert.’’48 Where a trustee by culpable neg- 
ligence enables his co-trustee to squander or 
dissipate the trust estate he is liable.49 The 
case of Joint Stock Discount Co. v. Brown,®° 
isin point. The directors of the company 


tions may be brought by stockholders. See note to 


Hersey v. Veazie, 41 Am. Dec. 367. 

45 Charitable Corp. v. Sutton ante; Robinson y. 
Smith, 3 Paige Ch. 222: s. c. 24 Am. Dec. 212; cited in 
Heath v. Erie R. Co.8 Blatch. 347; in Brinckerhoff v. 
Bostwick, 88 N. Y. 52, andin Smith v. Poor, 40 Me. 
415; Bargate v. Shortbridge, 5 H. L. 317; 24 L. J. N.S. 
Ch. 457. 

46 4 B. Mon. 178, Cumberland Coal Co. v. Sherman, 
30 Barb. 560. . 

47 Hamilton v. Wright, 9 Clark and Finn, 111; Char- 
itable Corp. v. Sutton, 2 Atk. 400, Angell and Ames on 
Corp. (ed. 1871), sec. 312, 314. But see Belmont v. 
Erie R. Co., 52 Barb. 637; Sears v. Hotchkiss, 25 Conn. 
171, Spering’s Appeal 71 Pa. St. 11; Scott v. Depeys- 
ter, 1 Edw. Ch. 513. 

483 La. 575, Weetjen v. Vibbard, 5 Hun (12 Sup. 
Ct.) 265; Land Credit Co. of Irelandv. Fermoy, 5 L. 
R. Ch. 763. 

49 Percy v. Millandon, ante; Smith v. Pettigrew, 34 
N.J. Eq. (7 Stew) 216. 

50 Stell’s Appeal, 10 Pa. St. 149, 2 Storys Eq. sec. 
1275, Difference between a trustee and a director; 
Smith v. Anderson, 15 L. K. Ch. Div. 275; 50 L. J. Ch. 
D. 39. 





made unauthorized investments of its funds, 
by taking in the names of their secretary and 
assistant manager, in behalf of the company, 
certain shares in another company which they 
assisted in forming out of an existing bank- 
ing business. The shares taken in 
behalf of the company were paid for out of 
the company’s funds by three checks drawn 
thereon. The court decided that the pay- 
ment of the money for the shares in question 
was a breach of trust, and that the directors 
were responsible therefor. A, one of the di- 
rectors, was present at a subsequent meeting 
where the minutes of the resolution embodying 
said acis were-confirmed although he was ab- 
sent when the first check was drawn: However, 
upon returning, he made a formal protest 
against the scheme, writing letters to his co- 
directors and the Solicitor-General. These 
letters were read at a subsequent meeting of 
the directors, but no protest was entered up- 
on the minutes. A received none of the shares 
nor signed any of the checks, but was held 
liable. B, another director, was held liable, 
notwithstanding the fact that he did not take 
his seat at the board until after the minutes 
were read and confirmed, and that he re- 
ceived none of the shares, he having signed 
one of the checks. The court deciding that 
something more than a formal protest was re- 
quired. In Verplanck v. Mercantile Ins. 
Co.,5? it is stated, that directors ‘‘are ac- 
countable for any wilful dereliction of duty 
or violation of the trust reposed in them.’’ 
If they enter into, or participate in any 
fraudulent combination ‘by means of which 
they are enabled to divert the trust fund from 
the purposes of its creation, or to divest the 
company of its property ;°° or if they have 
‘*by their own voluntary co-operation or con- 
nivance, enabled the other to accomplish 
some known object in violation of their 
trust,’’ they are liable.°4 Active participa. 
tion in the wrong is not required; silent con- 
nivance may be sufficient ‘‘when it may be 
observed to afford the means of rendering 


51 L. R. 8 Eq. 381, Ashhurst vy, Mason, 20L. R. Eq. 
225; 44L. J. Ch. 337, 

521 Edw. Ch. 87; Goodin v. Cincinnati ete. Co. 18 
Ohio St. 183. 

53 Spering’s Appeal, 71 Pa. St. 11; s. c. 10 Am. Rep. 
684; Jackson v. Ludeling, 21 Wall. 616; Wardell v. R. 
Co. 103 U.S. 651. 

542 Story’s Eq. sec. 1280. 
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the misconduct of the others successful.’’®> 
Where a director, by a conspiracy with oth- 
ers, procured his own election and was there- 
by enabled to advance a certain fraudulent 
scheme, and to keep out parties who might 
be adverse to such schemes, it was held to 
taint the whole transaction in issue with 
fraud.5> In another case, where the trustees 
of a corporation, by an illegal exercise of 
their authority, procured its funds to be di- 
verted from their legal custody and purpose 
and to be placed in other hands and applied 
to oth. r purposes, it was held that they were 
liable for any deficiency by means thereof, 
and that the same was a breach of trust.” It 
was also determined in this case, that the di- 
rectors were liable for any loss occasioned to 
the corporation by the improper alienation of 
its property, for exercising their functions to 
the injury of its interests, and that a suit 
would lie to set aside transactions fraudulent 
against it, although carried into effect by 
members of its governing body. The 
corporate affairs are not to be managed for 
the private advantage of the directors. They 
may not be allowed to make a profit out of 
the trust.°9 But, although directors may not 
secure to themselves any advantage incon- 
sistent with their trust, over the other stock- 
holders of the corporation, they may lend it 
monies for its benefit when needed, and may 
indemnify themselves if honest, and the tran- 
saction is otherwise open and free from 
biame.*° Directors are responsible for an il- 


55 Weetjen v. Vibbard, 12 Hun. (Sup. O’t) 265, per 
Daniels, J., Angell and Ames on Corp. (ed. 1871) sec. 
813. 

56 Oakland v. Carpenter, 13 Cal.540; Brewer v. Bos- 
ton Theater, 104 Mass. 378. 

57 Ait’y Gen’] v. Wilson, Craig and Ph.1; 10L. J. 
N. 8. 58; 4 Jur. 1174. 

58 See also Cunliffe v. Manchester, etc. Co. 2 Russ. & 
Myl. Ch. R. 481; eitedin Dodge v. Woolsey, 18 How. 
(U. S.) 381. 

59 Ryan v. Leavenworth etc. R. Co, 21 Kan. 365; In 
re Wincham etc. Co. cases of Pool, et al, Law R. 9 
Chan. D. 822; Chaplin v. Young, 33 Beav. 414; Bowers 
v. Toronto, 11 Moore, P. C. C. 463; Great Luxem- 
bourg, R. Co. v. Magnay, 25 Beav. 586; Corbett v. 
Woodward, 5 Sawyer UC. C. 403; Imperial Mercantile 
Credit Assoc. v. Colman (H. L.) 42 L. J. Rep. (N. 8S.) 
Chan. 644; L. R.6 E. and I. App. 189; In re Imperial 
Land Co. of Marseilles Law R. 4Chan. D. 566: General 
Exchange Bank v. Horner, 39 L. J. Ch. 398; 9 L. R. 
Eq. 480; Mr. Justice Fiell in Wardell v. R. Co., 108 
U. 8. 651; Koehler v. Black River etc. Co. 2 Bik. (U. 
8.) 715. 

@ Twin Lick Oil Co. v. Marbury, 1 Otto 587; Corbett 
v. Woodward, 5 Sawyer C. C. 403; Alexander v. Ber- 
ney, 28N.J. Eq. (1 Stew.) 90; Chesterfield etc. Co. v. 





legal diversion of the corporate funds, from 
the regular and legitimate channcl, almost 
exclusively for their own advantage.1 A 
director has no power whatever to destroy 
the corporation, to give away, waste or mis- 
apply the funds or property of the corpora- 
tion, or to deprive it of any of the means 
necessary to accomplish the purpose of its 
creation.*2 Nor may a director, without spe- 
cial authority, sell any portion of the corpor- 
ate property, essential to a proper carrying 
on of the corporate business, especially if 
such sale terminates the life of the corpora- 
tion, by taking away its power to fulfill the: 
purposes of its organization.® 
JOsePH A. JOYCE. 
Bridgeport, Conn. 


Black, 87L. T. N. 8S. 740; Ashurst’s Appeal, 60 Pa, 
St. 291. 

61 Percy v. Millander, 3 La. 575; Lexington v. 
Bridges, 7 B. Mon. 556; Gratz v. Redd, 4 id. 178. 

62 Bedford R. Co. v. Bowser, 48 Pa. St. 29; Holder 
v. Lafayette ete. R. Co. 71 Ill. 106; Taylor v. Miami 
Export Co., 5 Ohio, 162. 

“68 Abbott v. American Hard Rubber Co. 33 Barb. 
578. 








NATIONAL BANK— SHAREHOLDER — LIA- 
BILITY OF. 





IRONS v. MANUFACTURERS’ NATIONAL BANK. 





United States Circuit Court Northern District 
Illinois. 

The contingent liability of a shareholder of a nation- 
al bank is to be construed as a contract obligation and 
not as a penalty, and it survives as against the repre- 
sentatives of his estate. 


BLopGETT, J., delivered the opinion of the 
court. 

The principal facts which I deemed it necessary 
to consider for the disposition of the point now 
in question, are these: 

William H. Adams was a shareholder in the 
Manufacturers’ National Bank. In November, 
1874, the bank suspended payment, closed its 
doors, and by a vote of the shareholders went into 
voluntary liquidation, being at that time largely 
indebted beyond its assets. Subsequently, James 
Irons, a judgment creditor, filed a creditor’s bill 
and obtained the appointment of a receiver to ad- 
minister the assets of the bank. After the pas- 
sage of the act of June 30, 1876, in regard to: 
winding up the affairs of national banks, a sup- 
plementary bill was filed, to which Adams was 
made a party for the purpose of enforcing the lia- 
bility of the stockholders. Pending this proceed- 
ing against the shareholders, Adams died, and a 
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bill of revivor was filed against his administrator, 
and the latter demurs to the bill, on the ground 
that the liability of a shareholder of a national 
bank does nit survive against his estate. 

Section 5151 of the Revised Statutes provides 
that ‘‘the shareholders of every national banking 
association shall be held individually responsible, 
equally and ratably, and not one for another, for 
all contracts, debts and engagements of such as- 
sociation on the extent of the amount of their 
stock therein, at the par value thereof, in addi- 
tion to the amount invested in such shares.”’ 

In support of this demurrer, the administrator 
cites a large number of adjudged cases, chiefly 
from Massachusetts and Pennsylvania, where the 
contingent liability of shareholders for the debts 
of the corporation in which they held stock, under 
the special statutes of these States was involved 
and considered; but it is noticeable that in most 
of the cases the question was either on the liabil- 
ity of the ex+cutor or administrator to pay calls 
or assessments on the stock of deceased stock- 
holders, where it was clear that the stock would 
only be a burden to the estate, or in cases where 
the stockholder’s liability was held to be in the 
nature of a penalty for some violation of the 
provisions of the statute regulating the affairs of 
the corporation. AsI understand the able and 
exhaustive brief filed by the learned counsel for 
derendant, he concedes that if the iiability of a 
shareholder of a national bank is to be construed 
as a contract obligation, then it survives as 
against the representatives of his estate. 

So far as the clause of the National Bank Act, 
which I have quoted, has been construed by the 
court, it seems to me to have been assumed that 
it was the intention of Congress to make this a 
contract liability. These cases are: Davis v. 
Weed, 44 Ct. 569; Hobbs v. Western Nt. Bk., 9 
Rep. 469; Davis v. Stevens, 17 Blatch. 259; Lang’s 
adm’r v. Burley, 101 [il]. 591. 

From all the various provisions of the act, it 
seems to me it was the intention of Congress to 
make this liability to the extent of the par value of 
the stock over and above what the stock had cost, 
an asset of the bank to be resorted to in the event 
of insolvency, or a guaranty fund, so to speak, in 
case the property of the bank was insufficient to 
pay its debts, whoever became a shareholder as- 
sumed this liability as an element of his contract. 
He is declared individually responsible for the lia- 
bilities of the bank to the extent of the amount 
of his stock at the par value thereof, and this re- 
sponsibility attaches as soon as the relation of 
shareholder is assumed, and continues till the re- 
lation ceases. 

My view is that Congress intended to give all 
persons dealing with the bank the guaranty or as- 
surance of this shareholder’s liability for the pur- 
pose of giving credit to banks organized under 
the law. ‘The capital paid in on the shares might 
be lost or wasted by fraud or bad management, 
but this additional shareholder’s liability could 











not be wasted, but remains as a fund, to be re- 
sorted to for the payment of debts when the other 
means of paymept are exhausted, and it would 
certainly very much abridge this security if the 
liability of a shareholder is to cease with his 
death. It seems to meto bea liability which 
survives against the estate of a deceased share- 
holder to the same extent as if the shareholder 
had at the time he subscribed to, or acquired his 
stock, signed a written agreement to pay an 
amount equal to the par value of the stock on the 
debts or liabilities of the association when called 
upon by the receiver of the bank to do so, and 
such an agreement undoubtedly would survive as 
against the representatives of tke shareholder’s 
estate. 

Some stress is also laid in this case upon the 
succeeding section, which reads as follows: 


* “Section 5152. Persons holding stock as executors, 
administrators, guardians or trustees, shall not be 
personally subject to any liability as stockholders, but 
the estate and funds in their hands shall be liable in 
like manner and to the same extent as the testator, 
intestate, ward or person interested in such trust 
funds would be if living and competent to act and 
hold the stock in his own name.’’ 


I think the only purpose of this section is to pro- 
tect persons who hold stock in a representative 
capacity from any personal liability, and only 
makes the funds in the hands, or under control of 
such representative liable. The object of this 
section undoubtedly was to encourage the invest- 
ment of trust funds in this class of corporations, 
by relieving the trustees from personal liability. 
In this case [ think the court can only adjudge 
the defendant to pay in due course of administra- 
tion. 

Demurrer overruled. 





TORT— BREACH OF WARRANTY — DAM- 
AGES. ' 


CASE v. STEVENS. 





Supreme Judicial Court of Massachusetts, Septem- 
ber, 1884. 


One who buys a horse with warranty of kindness 
cannot recover in tort for damage done by the break- 
ing of his wagon and harness in consequence of un- 
kindness of the horse, although the vendor knew the 
warranty to be false. 


J. E. Cotter & C. F. Jenney, for the plaintiff; 
Burbank & Lund, for the defendant. 

ALLEN, J., delivered the opinion of the court: 

This is an action of tort for a breach of a war- 
ranty that a horse sold by the defendant to the 
plaintiff was kind. It is alleged that the defend- 
ant knew that the warranty was false. The only 
damage alleged is for the breaking of the plaint- 
iff’s wagon and harnessin consequence of the un- 
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kindness of the horse; and the plaintiff claimed 
no other damages in the court below. The court 
ruled that such damages could not be recovered 
upon the facts alleged; and the only question is 
upon the correctness of that ruling. 

The ruling was correct. The warranty related 
only to thé value of the horse, and there is noth- 
ing in the declaration to show that it was given 
or received in view of anything else. ‘Tne only 
damages in consequence of the breach of it which 
is brought within the contemplation of the parties 
is the diminution in value of the property war- 
ranted. The declaration contains no allegations 
which bring it within the principle of Allen v. 
Truesdeli, 135 Mass. 75, and other cases of false 
representations or warranties of fi!ness for partic- 
ular uses contemplated by the parties. 

Exceptions overruled. 





SALE — DELIVERY —PASSING OF TITLE. 





BYLES v. COLLIER. 





Supreme Court of Michigan June 4, 1884. 


1. The presumption that title does not pass upona 
sale so long as anything remains to be done to deter- 
mine the sum to be paid, is not conclusive, but may 
be overcome by such facts and circumstances as indi- 
cate a contrary intent in the parties, and the intent is 
a question of fact, and not of law. wou @be 


Z 2. Where money has been paid upon a sale of per- 
sonalty that has been set apart for the purchaser by 
examination and estimate of its quantity, the fact that 
it must be further inspected, in order to determine 
how much remains to be paid,.is not inconsistent with 
the purpose that the title should pass upon the partial 
payment. 


8. Title may pass without delivery, if the property 
sold is sufficiently identified, and even if something 
remains to be done to fit it for delivery. 


4. The delivery made upon the sale of goods is suf- 
ficient, if itis all that the contract of sale contem- 
plated. ‘ 


Error to Oceana. 

A lumberman contracted to provide a dealer 
with certain grades of lumber according to certain 
Measurements; not to sell such grades to any 
other party; to ship the same on cars, as directed 
by the latter, to be paid half the estimated value 
as it was piled in the yard, the remainder to be 
paid within ninety days after shipment, the exact 
number of feet being in the meantime measured 
by a disinterested party. Certsin lumber was cut 
after July, 188], piled in the yard, upon which 
plaintiff continuously advanced half the estimated 
value, on an estimate made by counting piles on 
yard each month. Defendant attached it as the 
property of the lumberman in February, 1882, but 
the plaintiff and the lumberman had the lumber 
inspected in May or June, 1882, accc rding to con- 
tract, and the balance payable. Plaintiff claimed 





title to the Jumber under said contract. by the 
payment of one-half of the estimated purchase 
price, and that by virtue of such payment, the 
title passed to him. No measurement having 
taken place to ascertain the precise sum payable, 
the court below held that the title had not passed, 
but was in the lumberman at the time of attach- 
ment and levy, and found for the defendant. 

Fletcher & Wanty, for plaintiff and appellant; 
Peter Doran, for defendant. 

Coo_ey, C. J., (after stating the facts) : 

In Lingham v. Eggleston, 28 Mich. 354, it was 
decided that the question whether a sale is com- 
pleted or only executory, is usually one to be de- 
termined from the intent of the parties as gathered 
from their contract, the situation of the thing 
solid, and the circumstances surrounding the sale; 
that where the goods sold are designated so that 
no quesiion can arise as to the thing intended, it 
it is not absolutely essential that there should be 
a delivery, or that the goods should be in deliv- 
erable condition, or that the quantity or quality, 
when the price depends upon either or both,- 
should be determined; these being circumstances 
indicating intent, but not conclusive; but that 
where anything is to be done by the vendor, or by 
the mutual concurrence of both parties, fur the 
purpose of ascertaining the price of the goods, as 
by weighing, testing or measuring them, where 
the price is to depend upon the quantity or qual- 
ity of the goods, the performance of these things, 
in the absence of anything indicating a contrary 
intent, is to be deemed presumptively a condition 
precedent to the transfer of the property, although 
the individual goods be ascertained, and they 
appear to be in a state in which they may be and 
ought to be accepted. This case has been re- 
ferred to with approval in the subsequent cases of 
Hatch v. Fowler, 28 Mich. 205; Hahnv. Freder- 
icks, 30 Mich. 223; Wilkinson v. Holliday, 33 
Mich. 386; Grant v. Merchants’ etc. Bank, 35 
Mich. 515; Scotten v. Sutter, 37 Mich. 526; Car- 
penter v. Graham, 42 Mich. 191; s.c. 3 N. W. 
Rep. 974; Brewer v. Salt Assn., 47 Mich. 526; s. c. 
11 N. W. Rep. 370. Tue cases elsewhere to the 
same effect are numerous, and many of them are 
collected in Mr. Bennett’s note to section 319 of 
the third edition of Benjamin on Sales. And see 
Kelsea v. Haines, 41 N. H. 246; 8. W. Freight Co. 
vy. Stanard, 44 Mo. 71; Shelton v. Franklin, 68 Ill. 
333; Straus v. Minzesheimer, 78 Ll. 492; Crofoot 
v. Bennett, 2 N. Y. 258; Groat v. Gile, 51 N. Y. 
431; Burroughs v. Wh ttaker, 71 N. Y. 292: Wen- 
nis v. Alexander, 3 Pa. Sc.50; Galloway v. Week, 
54 Wis. 608; s. c. 12 N. W. Rep. 10; Caywood v. 
Timmons, -(Kan.) 2 Pac. Rep. 566. That the cases 
referred to settle the general principle, at least for 
this State, is beyond question or cavil. Presump- 
tively, the title does not pass, even though the 
articles be designated, so long as anything re- 
mains to be done to determine the sum to be paid; 
but this is only a presumption, and is liable to be 
overcome by such facts and circumstances as indi- 
cate an intent in the parties to the contrary. In 
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this case the circuit judge has not passed upon the 
question of intent as one of fact, but he has 
found, as matter of law, that, under the contract, 
the title had not passed when the attachment was 
made. In thus treatieg the question as one of 
law instead of fact, we think he erred. The 
facts found by him might possibly have justified 
the conclusion as one of faet, that the minds of 
the parities had not met in an intent that the title 
shou'd pass; but the opposite conclusion seems 
much the more reasonable, and it is hardly prob- 
able that the circuit judge weuld have failed to 
draw it, if he had felt at liberty. under the terms 
of the contract, to do so. But the justification 
would have been ample under the authorities. 
The lumber which was attached had been exam- 
ined by the parties as lumber which the plaintiff 
was to receive. They had agreed in an estimate 


of the quantity, and the plaintiff had made the 


payment upon that estimate which, by the con- 
tract, he was to make upeninspection. The lum- 
ber was therefore set apart for the plaintiff by 
examination, estimate, and payment; and it is 
not likely thet either party supposed, after the 
payment had been made, that the ownership was 
in any one but the plaintiff. 

That, for the purpose of determining with ac- 
curacy the sum to be finally paid, an inspection 
was to be had, istrue. But this fact is not incon- 
sistent with an intent that the title should pass 
immediately, when partial payment was made on 
the estimate. CoJwell v. Keystone Iron Co., 36 
Mich. 51; Maeomber v. Parker, 13 Piek. 175; Wil- 
liams v. Adams, 3 Sneed, 359; Sewell v. Eaton, 6 
Wis. 490; Morrow v. Reed, 30 Wis. 81; Ocking- 
ton v. Richey, 41 N. H. 275; Fitch v. Burk, 38 
Vt. 683; Hatch v. Oil Co., 100 U.S. 124; Oil Co. 
v. Van Etten, 107 U.S. 325; s. c., 1 Sup. Ct. Rep. 
178. The title might pass even without delivery 
if the propertv were sufficiently ijentified; Kim- 
berly v. Patchin, 19 N. Y.338; Ru: sell v. Carring- 
ton, 42 N. Y. 119; Watts v. Hendry, 13 Fla. 523; 
and even though something remuined to be done 
to fit it for delivery. Elgeer Cotton Cases, 22 
Wall. 180; Butterworth v. McKinly, 11 Humph. 
206; Cummins v. Griggs, 2 Duy. 87; Burr v. Wil- 
liams, 23 Ark. 244. But the delivery made in this 
case was all that the contract contemplated, and 
was therefore sufficient. Morrow v. Campbell, 30 
Wis. 90; Rattary v. Cook, 50 Ala. 352; Hurd v. 
Cook, 75 N. Y. 454; Beli v. Farrar, 41 Ill. 400; 
Graff v. Fiteb, 58 Ill. 373; Gilman v. Hill, 36 N. 
H. 311. Cases closely resembling the one before 
us inthe more important facts may be seen in 
Fitch v. Burk, 38 Vt. 683; Bush v. Barfield, 1 
Cold. 92: Boswell v. Green, 25 N. J. Law, 390; 
Burrows v. Whitaker, 71 N. Y. 291; and Sedg- 
wick v. Cottingham, 54 Lowa, 512; s. c.,6 N. W. 
Rep. 738. Others are cited in the note to Benja- 
min on Sales, above referred to. The case differs 
from Stephens v. Santee, 49 N. Y. 35, in which 
there was no acceptance. 

A new trial will be ordered. 

The other justices concurred. 





TROVER—CONVERSION BY AGENT—BONA 
FIDE RETENTION OF POSSESSION FOR 
PRINCIPAL. 


SINGER M’F’G CO. v. KING. 





Supreme Court of Rhode Island, June 2, 1884. 


An agent, whoin good faith, refuses to deliver up 
to the demanding owner a chattel, until satisfaction of 
a claim, untenable in law, while acting under instrue- 
tions from his principal, is guilty of conversion. 


The defendant, by orders of his principsl the 
American Sewing Machine Co., received through 
a fellow-servant, held a machine of the plaintiffs, 
on a claim for storage which was ili-founded, but 
in good faith, and refused to deliver it up. He 
had no personal interestinthe matter. Thecourt 
below held the defendant not liable. 

Ziba O. Slocum for plaintiff; Albert D. Bean, for 
defendant. 

DuRFEE, C. J., (after stating the facts). 

Ordinarily, when one person has the chattel of 
another, it is his duty to deliver it to the owner or 
his agent on demand, and if he refuses to do so, 
his refusal is evidence of a conversion. It is, 
however, only prima facie evidence and may be 
explained. Magee v. Scett, 9 Cush. 148; Robin- 
son v. Burleigh, 5 N. H. 225; Dietus v. Fuss, 8 
Md. 148; Green v. Dunn, 3 Camp. N. P. 215; Sol- 
omons v. Dawes, 1 Esp. 83. Thus it is no conver- 
sion for the bailee of a chattel, who has received 
it in good faith from some person other than the 
owner, to refuse to deliver itto the owner making 
demand for it, until he has had time to satisfy 
himself in regard to the ownership. Carroll v. 
Mix, 51 Barb. S. C. 212; Lee v. Bayes, 18C. B. 
599, 607; Sheridan v. New Quay Co., 4 C. B. N. 
S. 618; Coles v. Wright, 4 Taunt. 198. In the 
case of aservant who has received the chattel 
from his master, it has been held that he ought 
not to give it up without first consulting his mas- 
ter in regard toit. Mires v. Solebsy, 2 Mod 242, 
245; Alexander v. Southey, 5 B. & A. 247; Berry 
v. Vantries, 12 Serg. & R.S89. But if, after having 
had an opportunity to confer with his master, he 
relies on his master’s title and absolutely refuses 
to comply with the demand, he will be liable for 
aconversion. Lee v. Robinson, 25L.J. C. P. 
249; 18 C. B. 599; 1 Addisan on Torts, sec. 475; 
Greenway v. Fisher, 1 Car. & P. 190; Stephens v. 
Elwell, 4 M. & S. 259; Perkins v. Smith, 1 Wils. 
328; Gage v. Whittier, 17 N. H. 312. The mere 
fact that he refuses for the benefit of his principal 
will not protect him. Kimball v. Billings, 55 Me. 
147. 

In the case at bar the defendant, acting as agent 
of the American Sewing Machine Company, re- 
fused to deliver the machine in obedience to 
instructions not to deliver it until storage was 
paid for it. The defendant did not refuse for the 
purpose of consulting his principal, but it would 
seem that he had received his instructions before 
the demand in anticipation of it. He was not a 
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mere servant but an agent, and he may have 
been, for anything that appears, a general agent. 
The machine came to him, not from his master 
or principal as in Mires v. Solebay, but from a 
fellow employe, and he may have known, indeed 
the evidence carries the impression that he did 
know, all the cireums‘ances in regard toit, and 
nevertheless co-operated with his principal in 
withholding it from its owner by insisting on a 
condition which neither he nor his principal had 
any right toimpose. If such was the fact we 
think he was guilty; and yet, if such was the 
fact, the jury might have found him not guilty 
under the instructions given by the court which 
are the ground of the first exception. The first 
exception must therefore be sustained. We do 
not find any error in the instructions which are 
the ground of the second exception except in so 
far as they involve a repetition of instructions be- 
fore given. The case will be remitted for new 
trial. 
Exceptions sustained. 





DAMAGES — MEASURE OF — COLLISION — 
DELAY OF CARGO—LOSS OF SALES. | 





THE NOTTING HILL. 





English Court of Appeal, April 30, 1884. 


Where by reason of a collision between two steam- 
ships, occasioned by the negligence of one, goods 
carried by the other are delayedin transit, dam- 
ages for loss .. ...u.9.ct are not recoverable as be- 
ing too remote by reason of the uncertainty of t 
duration of a sea voyage. 


This was a motion in the Probate, Divorce and 
Admiralty Division before the President, Sir 
James Hannen, by the plaintiffs, owners of cargo, 
in a consolidated action brought by the owners of 
the Steamship Clymene, und the owners of her 
cargo, against the sceamship Notting Hill, to re- 
fer back the report of the registrar and merchants. 

The action arose out of a collision which occur- 
red in Gibraltar Bay, and, after the institution of 
the suit, the defendants admitted their liability, 
and the plaintiffs’ claims were thereupon refer- 
red to the registrar and merchants. 

The plaintiffs claimed damages for loss of mar- 
ket by reason of delay in delivery of the goods by 
reason of the collision. 

BRETT, M. R., delivered the opinion of the 
court: 

The only question in this case is whether 
the damages claimed for delay in the arriv- 
al of the goods are too remote. The rule 
with regard te questions as to remoteness of 
damage is precisely the same whether the dam- 
ages are claimed in respect of contract or in re- 
spect of tort, and it has been so laid down in 
Hadley v. Baxendale, 9 Ex. 341; 23 L. J.179, Ex. 
and other cases. In Mayne on Damages, p. 39, it 


3 Asp. 





is thus laid down: ‘*The first and in fact the only 
inquiry in all these cases is, whether the damage 
complained of is the natural and reasonable result 
of the defendant’s act; it will assume this char- 
acter if it can be shown to be such a consequence 
as inthe ordinary course of things would flow 
from the act, or in cases of contract if it appears 
to have been contemplated by both parties.?? The 
latter part of this is only a repetition of the phrase: 
in Hadley v. Baxendale, which has since been 
frequently criticised. In that case the goods 
were delivered toa carrier with notice of a con- 
tract which made the delivery of the goods with- 
in a certain time an essential part of the contract. 
We have to apply that rule here, as to the point 
whether the damages are too remote. The 
very point was dealt with in The Panama, 
Mar. Law Cas. 220-399, where 
the question arose as to the application of 
the rule in case of loss of market through delay,. 
occasioned by a collision, though it was not the 
point in the actuai decision. Mellish, L. J. there 
said that loss of market in the sense that you are 
entitled to the difference between the price when 
they ought to have arrived is on an ordinary voy- 
age so uncertain that it cannot be the natural and 
reasonable consequence in every case. And Iam 
of opinion, therefore, that it is not the natural 
and reasonable result of a collision at sea. He 
said that loss of market by delay arising froma 
collision was too remote to be taken into account 
as a head of damage when damages are claimed 
in respect of a collision. That is an authority 
absolutely binding upon us. For my part I do 
not wishto say that if I had had to decide that 
ease I should have decided it differently. I can 
see no distinction between the principles there 
laid down and those which we have now to apply. 
It is true, that was an action of contract, and here 
the question arises; but in the passage I have 
quoted from Mayne on Damages, which is founded 
on the case of Hadley v. Baxendale, ubi sup., no 
distinction is made between the two kinds of 
actions in considering the natural and reasonable 
result of an act. I say, therefore, upon the ques- 
tion of remoteness of damage, there is no differ- 
ence between actions upon contract and those not 
upon contract. As to the question whether the 
market value of the goods is to be taken upon the 
day of collision, it appears to me that it can not 
be so taken—certainly not in this case, because no- 
damage has been done which has not been al- 
lowed for except damage by delay, and that dam- 
age by delay does not occur upon the day of col- 
lision. 

BowEN, L.J.—I am of the same opinion. 

Fry, L.J.—I am of the same opinion, consider- 
ing myself bound by the case of The Panama. 

Appeal dismissed. 


NoTE.—The subject of direct or remote damages. 
was discussed to some extent in the cases of Terre 
Haute, etc. R. Co. v. Buck, 19 Cent. L. J. 50 (1884), 
and Dodd v. Jones, 19 Cent. L. J. 249 (1884), and the 
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mote thereto. Another interesting case recently arose 
in the Texas Court of Appeals. T. & P. R. Co. v. An- 
derson, was a suit for the recovery of damages for in- 
jury done to the plaintiff’s person and property by the 
defendant’s engine and train, alleging that he was 
driving a pair of horses across the railroad traek of the 
defendant’s, and that the train so frightened his horses 
that they ran away, overturned him, and caused dam- 
age to him in the sum of $300, all caused by the 
neglect of the engineer to ‘‘ring or whistle.’’ Verdict 
for $150. It was urged by the railroad that the dam- 
ages claimed were remote, and not directly and prox- 
imately caused by the act complained of; but the court 
held otherwise. 4 Tex. L. Rev. 211. ‘**A long series 
of judicial decisions has defined proximate or imme- 
diate and direct damages to be the ordinary and nat- 
ural results of the negligence, such as are usual, ard 
as, therefore, might have been expected, and this in- 
cludes in the category of remote damages such as are 
the result of an accidental or unusual combination of 
circumstances which would not reasonably be antici- 
pated, and over which the negligent party has no 
control. But there can be no fixed and immediate 
rule upon the subject that can be applied to all cases. 
Much must, therefore, as has been often said, depend 
upon the circumstances of each particular case.’’ 2 
Thomp. on Neg., p. 1083, note sec. 1. Another general 
rule is, ‘*Whoever does a wrongful act is answerable 
for all the consequences that may ensue in the ordinary 
and natural course of events, though such conse- 
quences be immediately and directly brought 
about by intervening causes, if such intervening causes 
were set in motion by the original wrong-doer.’’ 2 
Thomp. on Neg., p. 1084, sec. 2; Addison on Torts, 5. 
**Where there is no intermediate efficient cause, the 
original wrong must be considered as reaching to the 
effect and proximate to it.’’ Field on Dam., p. 705. 
**In the case before us,’’ said the Court of Appeals 
in the case referred to, ‘‘the petition alleges that the 
injuries received by appellee were caused by the neg- 
ligence of appellant’s servants; that without ringing 
the beli or sounding the whistle, or giving any other 
warning, the train rapidly approached the crossing, 
and the noise thereof so frightened the horses that 
they ran away and overturned the hack, ete. There 
was no intermediate cause producing or assisting to 
bring about the injuries complained of; but, on the 
contrary, these injuries are alleged to be the direct, 
immediate and proximate results of the negligence of 
appellant’s servants in operating said train. We must 
hold, that, as alleged in the petition, the damages 
claimed are not remote, but are d:rectand proximate, 
and in so holding we think we are fully sustained by 
authority.””?’ M. C. C. Co. v. R. Co., 109 Mass. 217; 2 
Thomp. on Neg. 1079 and notes; R. Co. v. Barnett, 
59 Penn. St. 259; W. & W. Con. Rep. sec. 655. 
See The Panama, 3 Asp. Mar. Law Cas., 220- 
399; L. R.2 P. Div. 118; 8 L.T. N.S. 82;,36 Id. 
338; O’ Hanlan v. Great Western R. Co., 6 B. & S. 4843 
The Star of India, 1 P. Div. 466; 45 L. J. 102, Adm.; 
35 L. T. Rep. N.S. 407; 3 Asp. Mar. Law Cas. 261; 
The Consett, 5 P. Div. 77; 42 L. IT. Rep. N. S. 83; 49 
L. J. 24, Prob.; 4 Asp. Mar. Law Cas. 230.—[EpITor. 





SLANDER—PRIVILEGED COMMUNICATION 
—MASTER AND SERVANT. 


KEANE v. SPRAGUE. 





New York City Court, September, 1884. 





A master who in good faith charges a servant with 
theft, in the presence of another servant is not liable 
for slander. 


McApaM, C. J., delivered the opinion of the 
court. 

The defendant, the manager of the St. James 
Hotel, was informed by a guest that the plaintiff, 
a domestic employed in the hotel, had stolen a di- 
amond pin from his room, whereupon the defend- 
ant sent for the plaintiff and told her what the 
guest had said and, in the presence of the cham- 
bermaid, charged the plaintiff with the offense. 
For this the plaintiff sues the defendant, and the 
question arises whether, under the circumstances 
stated, the communication, apparently slanderous 
per se was privileged. I hold thatit was. The 
relation of master and servant existed, in legal 
effect, between the parties, and the occasion, in 
law, repels all idea of malice and justified the de- 
fendant in repeating the charge which his guest 
made; see Townshend on Libel and Slander, sec- 
tions 244, 209; Manly v. Witt, 18 C. B. 544; Som- 
erville v. Hawkins, 10 C. B., 583: O !gers on Libel 
and Slander, by Bigelow, 202, 218, 225; Klinck v. 
Colby, 46 N. Y., 433. The communication had its 
origin in the confidential relation existing be- 
tween the parties and emanated from one whom 
the defendant under the circumstances had the 
right to believe. Privileged communications 
comprehend all statements made bona fide in the 
performance of a duty or with a fair and reason- 
able purpose of proteeting the interest of the per- 
son making them. The communication made by 
the defendant comes, within the protection of this 
rule. What the defendant said was in perform- 
ance of a duty he owed, not only to the guest, but 
to the good reputation and management of the 
hotel under his charge. Numerous illustrations 
of the rule will be found in the authorities above 
cited. and the recent case of Billings v. Fairbanks, 
18 Cent. L. J., shows that it controls the disposi- 
tion of the case. The communication being pri- 
vileged, the legal inference of malice is repelled 
and the onus of proving its existence, beyond the 
mere falsity of the charge, was in consequence 
thrown upon the plaintiff. Lewis v. Chapman, 16 
N. Y., 373. There being no affirmative proof of 
actual malice, it follows that the complaint must 
be dismissed. 

NOTE.—The subject of privileged communications 


was considered in Briggs v. Barrett, 18 Cent. L. J. 1u9. 
—[EpDIToR]. 
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1. APPELLATE PRACTICE—SUM REQUISITE TO JUR- 

ISDICTION—DIVISION OF DECREE. 

A decree against various distributees for contribu- 
tion by each of a certain sum, towards the pa) ment 
of a debt, will be treated as one for the aggregate 
of all the various sums, in order to give the de- 
fendants an appeal to a higher court. Updike v. 
Lane, 8. C. App. Va., 8 Va. L. J. 606. 


2. ASSIGNMENT—RESERVATION OF EXEMPTION. 
An as-ignment with reservation of exempt property 
is void. Goll v. Hubbell, 8. C. Wis., Sept. 23, 
1884. 


8. CONFLICT OF LAWS—VALIDITY OF NOTE—USURY. 
A note drawn, signed, delivered, made payable and 
first used in the State of New York, but given for 
a precedent debt arising in and owing to a resident 
of another State, is to be governed by the usury 
laws of New York, and not those of the other 
State. Merchants’ etc. Bank v. Southwick, 8. C. 

N. Y., 1 Am. L. J. 828. 


4, CONSTITUTIONAL Law — ASSESSMENTS — FRONT 

Foot RULE—RURAL PROPERTY. 

Property used as farm land can not be assessed ac- 
cording to the ‘‘front foct rule’’ for improve- 
ments to astreet upon which it abuts. A statute 
authorizing such assessment is unconstitutional 
and void. City of Scranton v. Penn. Coal Co., 
8. C. Pa. April 14, 1884; 15 W. N, C. 131. 


5. CONSTITUTIONAL LAW—FREE EXERCISE OF RE- 

LIGIONS—READING BIBLE IN PUBLIC SCHOOLS, 

A statute providing that ‘‘the Bible shall not be ex- 
cluded from any school or institution in the State, 
nor shall any pupil be required to read it contrary 
to the wishes of his parent or guardian, ’’ is not in 
violation of the provision in the bill of rights re- 
garding free religion. Moore v. Munrve, 8. CU. 
Iowa, Sept. 18, 1884; 20 N. W. Kep. 475. 


6. CONSTITUTIONAL Law — TAXATION — PRESUMP- 
TIONS AS TO LEGALITY OF TaxX — DEFAULT — 
RECORD. 

A tax law is not invalid because, in the proceedings 
hereunder to obtain an order of sale of the prop- 
erty, the taxes specified in the petition are to be 
presumed legal, and a decree to be made therefor, 
unless the contrary is proved, nor because it pro- 
vides that a judgment by default may be entered 
when no defense is made, nor because it fails to 
provide for the making up of a formal record in 
the case. State v. Iron Cliffs Co., 8. C. Mich. 
Sept. 23, 1881; 20 N. W. Rep. 493. 


7. CONTRACT — EMPLOYMENT OF REAL ESTATE 
BROKER—CONTINGENT COMPENSATION. 
A contract to pay an agent a sum for selling a farm, 
and half the sum if the owner sells it outside the 
agent’s influence, is upon a good consideration, 





and the agent, if prevented from making a sale by 
the owner’s selling it outside his influence, can re- 
cover upon the contract the half sum agreed to be 
paid. Hoskins v. ~* 8. C. N. H.; Reporter’s 
Advance Sheets. 


8. CONTRACT— FRAUD ON BANKRUPT ACT. 

A building contract which! provides that upon the 
bankruptcy of the contractor, the contractee 
may appropriate the materials of the former to 
complete the ship, is void as against the policy of 
the pankrupt act. Ex parte Barter, Eog. UH. Ct., 
Ch. Div., 26 Ch. Div. 510. 


9. CORPORATIONS—DIRECTORS—ASSIGNMENTS BY, 

VALID. 

Until the appointment of a receiver and the award 
of the injunction, the management of the affairs of 
the company remains in the hands of the directurs, 
and assignments by them in payment of the com- 
pany’s debts may be lawfully made. Planter’s 
Bank v. Whittle, 8. C. App. Va. April 24, 1834; 8 
Va. L. J. 597. 


10. CORPORATIONS — DIRECTORS — PREFERENCES — 

Bona FIDEs. 

Directors of corporations may not only make pref- 
erences between creditors, but such preferences 
may be made in their own favor if they be credi- 
tors. But in such cases they must act with the 
utmost good faith. Pianter’s Bank v. Whittle, 8. 
C. App. Va., April 24, 1884; 8 Va. L. J. 597. 


11, CRIMINAL LAW—ASSAULT—DECREPIT PERSONS. 
A **deerrpil person”? must be held to be one who is 
disabled, incapable or incompetent from either 
physical or mental weakness or defects, whether 
produced by age or other causes, to such an ex- 
tent as to render the individual comparatively 
helpless in a personal conflict with one possessed 

of ordinary health and strength. Hall v. State, 
Tex. Ct. App. April 16, 1884; 4 Tex. L. Rev. 207. 


12, CRIMINAL LAW—LARCENY—IMMOVABLE PROP- 

ERTY. 

A growing crop is not ‘‘movable property’’ within 
the meaning of astatute providing for punishmert 
of removal of movable property with a lien 
thereon. Hardeman v. State, Tex. Ct. App., 
April12, 1884; 4 Tex. L. Rev. 208. 


18. DAMAGES—REMOTE aND PROXIMATE. 

A railroad company which by its negligence causes 
a horse being driven over its track to become 
frightened in consequence of which it runs away, 
and breaks the team, causing large damages, is 
liadle to the owner for such damage. JT. & P. R. 
Co. v. Anderson, Tex. Ct. App. May 10, 1884; 4 
Tex. L. Rev. 210. 


14, ELECTIONS— QUALIFICATION OF VOTERS—INTER- 

EST. 

A citizen’s pecuniary interest in question of town 
affairs does not disqualify him from voting upon 
it. Dorchester v. Youngman, 8S. C. N. H. Repor- 
ter’s Advance Sheets. 


15. EQUITABLE ASSETS—- JUDGMENT CREDITOR—- 

CREDITOR’S BILL. 

The equity of redemption of a judgment debtor 
may be subjected to the payment: of the judgment 
by a bill in equity as the legal remedies to satisfy 
the judgment are aided in equity, and other cred- 
itors are not entitled to be made parties to the bill 
to participate ratably in the distribution of the as- 
sets. Freedmen’s Savings Bank v. Earle, U.S. 
8. C. March 1, 1884; 8 Va. L. J. 586. 
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16. ESTOPPEL—PUBLIC ROAD—- RAILROAD —-NBGLI- 

GENCE. 

Where a railroad company for several years recog- 
nized and maintained a crossing upon a road, it 
was held to be estopped from denying that said 
road was a public road as against a traveller in- 
jured by its neglect in civing proper warning of 
the approach of trains. 7. & P.R.Co. v. Anderson, 
Tex. Ct. App. May 10, 188+; 4 Tex. L. Rev. 211. 


17. EVIDENCE—CHARACTER—WHEN COMPETENT. 
Tn an action for the malicious prosecution of acrim- 
inal action, evidence of the previous good charac- 
ter of the plaintiff is admissible as tending to show 
that such prosecution was without probable cause. 
Woodworth v. Mills, 8. C. Wis. Sept. 23, 1884; Re- 
porter’s Head Notes. 


18. EVIDENCE—PRIVILEGED COMMUNICATION—AT- 

TORNEY AND CLIENT. 

An attorney is not exempt from the duty to testify 
whether his client signed the affidavit in a eapias 
suit brought by him, when the affidavit is sought 
to be made the foundation of a prosecution for 
perjury. Kavanagh, ex parte, L.Can. Q. B. Aug. 8, 
1884; 7 L. N. 316. 


19. EVIDENCE—-PROOF OF SUBSEQUENT ACTS— 
HOMICIDE. 

On a trial for murder, evidence of an act of adul- 
tery by the accused with the widow ofthe deceas- 
ed, four or five days after the killing, was not ad- 
missible as tending either to show that the motive 
for the killing was not self-defense as claimed by 
the accused, or to rebut any presumption ofinno- 
cence arixing from the circumstances under which 
the killing was done. Travverse v. State, 8. C. 
Wis. Sept. 23, 1884; Reporter’s Head Notes. 


20. EXECUTION—FIERI FaCIaAS—ORDER STAYING IT 
—EFFECT UPON LIEN. A 
The lien of a levy upon goods under a fieri facias is 
not lost by a judicial order staying the writ, al- 
though the order contains no provision for con- 
tinuing the lien. Reid v. Lindsay, S.C. Pa. 15 
W.N. C. 134. 


21 FRAUDULENT CONVEYANCE — CONVEYANCE OF 
PaRT OF TRACT TO WIFE IN CONSIDERATION OF 
EXECUTION OF DEED TO CREDITOR. 

A, being indebted to several creditors, offered to 
convey a part of a tract of landto B, a judgment 
creditor, in satisfaction of hisclaim, but the wife 
of A refused to join in the conveyance, whereup- 
on the whole tract was conveyed to B, and sixty 
acres thereof re-conveyed by him tothe wife, in 
consideration of her joining in the conveyance to 
him. Held, that the conveyance tothe wife was 
a mere voluntary conveyance, and that the land 
conveyed to her could be subjected to the payment 

‘of the husband’s debts. Haynes v. Kline, S.C 
Iowa, Sept. 17, 1884; 20 N. W. Rep. 453. 


22. HOMESTEADS — RESERVATION OUT OF PaRT- 

NERSHIP PROPERTY. 

Partners in an insolvent firm can not reserve to 
themselves homestead exemptions out of partner- 
ship property, as such, tothe detriment of part- 
nership creditors. Short v. McGruder. U.S. CU. 
Cc. E. D. Va. May 29, 1884; 8 Va. L. J. 592. 


23. HUSBAND AND WI¥FE—LIABILITY OF FORMER 

FOR SLANDERS OF LATTER. 

When the laws of a State remove a wife’s property 
entirely from the dominion of the husband, the 
latter is not liable for the slanderous words spok- 
en by his wife, when he is not present and in 





which he in no manner participates. Morris v. 
Corkhill, 8. C. Kan. Oct. 9, 1884; Judges’ Head 
Notes. 


25. LIBEL—NEWSPAPER CHARGE OF MURDER—EVI- 

DENCE. 

In an action for libelously charging plaintiff with 
the commission of a murder, before it can be said 
that evidence preponderates showing the commis- 
sion of the alleged crime by him, there must be 
some evidence tending to show the fact; and 
where the testimony shows no more than that the 
party accused was in the vicinity of the crime at 
the time when it was supposed to have been com- 
mitted, and in a situation where he might have 
committed it, with no stronger motive for doing 
so than to conceal a supposed lascivious intimacy 
before marriage, and to escape responsibility on a 
note of $400, it does not rise in consequence to 
the plane of evidence, and should not be submitt- 
edto the jury to be weighed by them. People’s 
v. Detroit, etc. Co. 8. C. Mich. Sept. 23, 1884; 20 
N. W. Rep. 528. 


26. MALICIOUS 'PROSECUTION—EVIDENCE OF MAL- 

ICE. 

In suit for malicious prosecution, the offense 
charged in the criminal complaint having been the 
larceny of a water-wheel of the value of $300, ev- 
idence that such wheel was in fact worth only 
from $2 to $5 was admissible in the action for 
malicious prosecution as tending to show malice, 
Woodworth v. Mills, 8S. C. Wis. Sept. 28, 1884; 
Reporter’s Head Notes. 


27. MALICIOUS PROSECUTION—PROBABLE CAUSE— 

KNOWLEDGE OF ONE INSTIGATED. 

If the defendant in an actlon for the malicious pros- 
ecution of a criminal action instigated such pros- 
ecution without probable cause, the fact that the 
person who, at his instigation, made the criminal 
complaint bad probable cause to believe it to be 
true, is no defense. Woodworth v. Mills, 8S. C. 
Wis. Sept. 23, 1884; Reporters’ Head Notes. 


28. MORTGAGE—BILL FOR REDEMPTION—MAINTEN- 

ANCE. 

The right to redeem a mortgage that has been fore- 
closed will not be extended for the purpose of 
enabling the party who has such right to ascertain 
whether it will be for his interest to exercise it. 
Eastman ». Thayer, 8. C. N. H., Reporter’s Ad- 
vance Sheets. 


29. MUNICIPAL CORPORATIONS — LIABILITY FOR 

NEGLECT OF AGENTS. 

A city which lowers the grade of a highway, is lia- 
ble to one who is coming towards the street,over a 
passway on adj»ining lands.and not knowing of the 
improvements, fa'ls into the precipice, there be- 
ing no lights to indicate the danger, for all the in- 
juries suffered by him. Orine v. City of Rich- 
mond, S. C. App. Va. May 1, 1884; 8 Va. L. J. 602. 


£0. MUNICIPAL CORPORATION—LIABILITY FOR NEG- 

LIGENCE OF CEMETERY AGENTS. 

A city is liable to an employee for the negligence of its 
superintendent and trustees of the city cemetery. 
City of Toiedo v. Cone, S. C. Ohio Com. June 10, 
1884; 6 Ohio L. J. 3. 


81. NEGLIGENCE —- CONTRIBUTORY —- DAMAGE BY 

WatTER. 

In an action to recover forthe damage done by a 
water company in negligently permitting water to 
escape from its street-main, and to fall on and 
through to the roof of an adjacent building, and 
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damage goods therein, the fact that the scuttles of 
such roof were open does not constitute contrbu- 
tory negligence. Yik Hon v. Spring Valley etc. 
S. C. Cal. Sept. 25, 1884; 4 W. C. Rep. 45. 


.82. NEGLIGENCE—CONTRIBUTORY— KILLING STOCK 

—KNOWLEDGE OF STORM. 

One who, knowing that a severe storm on Saturday 
had prostrated fences, on Monday evening turned 
his cattle upon uninclosed lands without inquiry 
as to whether the railroad fences abutting thereon 
were uninjured, was guilty of such contributory 
negligence as would defeat his recovery for inju- 
ries received by such cattle on the railroad track. 
Carey v. C. M. & St. P. R. Co. 8. C. Wis. Sept. 
23, 1884; Reporter’s Head Notes. 


88. NEGLIGENCE— LANDLORD AND TENANT— NUI- 

SANCE. 

An owner of city property in possession of a tenant 
is not liable for injury to passer-by, caused by de- 
fect in sidewalk although he was notified long be- 
fore the accident by the police to repair it. Karly 
v. Ashworth, Com. Pl. Ct. Pa. 15 W. N. C. 142. 


34. NEGLIGENCE -—- PROXIMATE CAUSE OF ACCI- 

DENT. 

Where a railroad car is propelled on a track at an 
immoderate rate of speed, and a laborer employ- 
ed about such track, who is near being run over, 
jumps to get out of the way, and inadvertently 
steps upon ice and slips and is run over, it can 
not be said, as matter of law, that the improper 
speed at which the car was propelled was not the 
proximate cause of the accident. Crowley v. B. C. 
R. & R. Co. 8. C. Iowa, Sept. 18, 1884; 20 N. W. 
Rep. 467. 


-85. NEGOTIABLE INSTRUMENTS—AGREEING TO Pay 

ATTORNEY’s FEE—UsvUrRY. 

A stipulation in a promissory note for the payment 
of an attorney’s fee, in the event of the note being 
collected by suit, does not destroy its negotiable 
character. Nor will such a stipulation render the 
note usurious, unless that is shown to be the real 
nature of the transaction. Trader v. Chidester, 
8. C. Ark. 8 Va. L. J. 624. 


86. NOTICE—CONSTRUCTIVE—RECITED IN DEED OF 

UNRECORDED MORTGAGE. 

A recital in a deed of a prior unrecorded mortgage 
asan existing incumbrance, is actual notice of 
sich unrecorded mortgage to the grantee, and 
constructive notice of its existence to parties 
claiming under him. Buchanan v. Balkum, S.C. 
N. H. Reporter’s Advance Sheets., 


87. PRACTICE — NONSUIT — DEFECT OF PARTIES 

PLAINTIFF. 

A defect of parties plaintiff must be taken advan- 
tage of by answer or demurrer, or it is waived; 
and that the evidence shows that others besides 
plaintiff should have been joined is not ground 
for non-suit. Weatherby v. Mickeljohn, 8S. C. Wis. 
Sept. 23, 1884; 20 N. W. Rep. 374. 


‘88. PRESUMPTION OF SANITY—BURDEN OF PROOF— 

EVIDENCE JUSTIFYING ACQUITTAL. 

Where insanity is set up as a defence, the sanity of 
the defendant is presumed by the law, and the 
burden of proving insanity rests upon him; but 
evidence that authorizes the conclusion that insan- 
ity is probable, is sufficient to overcome the pre- 
sumption of sanity and entitle him to an acquittal. 
State v. Jones, 8. C. Iowa, Sept. 18, 1884; 20 N. 
W. Rep. 470. 





89. PROMISSORY NOTE—ACCOMMOBATION INDORS- 

ER—SURETY—COLLATERAL SECURITY. 

An accommodation indorser of a promissory note is 
liable, upon protest; not as a surety merely, but 
as a principal. He cannot, therefore, demand 
that the holder shall proceed against the maker or 
realize upon the collateral security, but he be- 
comes at once primarily responsible. If he desires 
the collateral sold he must take up the note, 
then he will himself control the collateral, and 
may realize on it. McCamant v. Miners’ Trust 
Co. Bank, S. C. Pa. May 5, 1884; 15 W. N.C. 122. 


40. RECEIVERS — PARTIES — PRACTICE — PARTNER- 

SHIP. 

The receiver of a partnership need not be made a 
co-defendant in an action against partners on a 
firm debt contracted before his appointment, un- 
less he has a good defence théreto. Seuvey v. 
Jenkins, Phila. Com. Pl. June 28, 1884; 15 W. N. 
C. 124. 

41. REMEDY — CHATTEL MORTGAGE — BREACH OF 

CONDITION. 

An injunction will not be granted to a chattel mort- 
gagee, after condition broken, to restrain the sale 
of the property; the proper remedy is replevin. 
Minnesota, etc. Co. v. McGinniss, 8S. C. Minn. 18 
Rep. 439. 


42, REPLEVIN—PURCHASE BY ONE MAN OF ENTIRE 
STOCK OF CORPORATION—TITLE OF PROPERTY. 
One who, by purchase or otherwise, becomes the 

owner of all the capital stock of a private corpor- 
ation, does not thereby vecome the legal owner of 
its property, and can not maintain replevin there- 
forin his own name. Button v. Hoffman, S. C. 
Wis. Sept. 23, 1884; Reporter’s Head Notes. 


43. Res ADJUDICATA — JUDGMENT. OF PROBATE 

COURT UPON CLAIM. 

The disposition by an Orphans or Probate Court of 
a claim presented to it, over which it had juris- 
tion, is aber to any further litigation over it. 
Haviland v. Fidelity Trust etc. Co. Com. Pl. Ct. 
Pa. 15 W. N. C. IAL. 


44, STATUTES — EXTRA-TERRITORIAL FORCE—PRO- 

HIBITION Laws. 

When the law of another State provides that ‘‘all 
payments or compensation for intoxicating liquors 
sold in violation of that chapter, * * * * etc., 
shall be held to have been received in violation of 
law, and against equity and good conscience, and 
to have been received upon a valid promise and 
agreement of thereceiver * * * * to pay on 
demand * * * * the amount of such money,’’ 
there is a civil liability, which will be euforced in 
this State when not in contravention of its policy. 
Delahaye v. Heitkemper, 8. C. Neb. Sept. 9, 
1884; 20 N. W. Rep. 885. ; 


45. STATUTE OF FRAUDS — GUARANTEE— BLANKS — 

AMBIGUITY—EXTENT OF LIABILITY. 

A guaraatee ‘*‘to be answerable for the amount of 
C’s present and future liabilitiesto you, not ex- 
ceeding in the whole the sum of £——, to be pay- 
able within —— days after demand”’ isa good and 
valid guarantee, binding upon the guarantor 
without any limitas to amount. New Zvaland 
etc. Co.v. Paterson, N. Zeal. Ct. App. 77 L. T. 
362. 

46. SUBROGATION —PAYMENT OF JUDGMENT BY ONE 

OF TWO DEBTORS. 

A and B gave a judgment note, on which judgment 
was entered against them. for the balance of the 
purchase money of a tract of land. A paid the 
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whole of the judgment. Held, that he could be 
subrogated to the vendor and hold the judgment 
asa lien against B’s property for the one-half of 
the judgment which A advanced and paid for B. 
Ackerman’s Appeal, S.C. Pa. Apr. 14, 1884; 41 
Leg. Int. 387. 


47. SURETYSHIP OR GUARANTY—PROMISE TO Pay 

ON MORTGAGOR’S DEFAULT. 

A bond conditioned to pay the amount of a mort- 
gage note upon default of a mortgagor is a con- 
tract of suretyship and not of guaranty and insolv- 
ency of the principal debtor need not be proved. 
McBeth v. Newlin, 8. C. Pa. Mar. 3, 1884; 15 W. 
N.C. 129. 


48. VENDOR AND VENDEE—STIPULATION AVOIDING 

CONTRACT. 

The vendor under a contract for the sale of land, 
may maintain an action for the recovery of the 
unpaid purchase price, although such contract 
contains a stipulation to the effect that in the event 
of the failure of the vendee to comply with all the 
terms and conditions of the contract, the vendor 
should be released from his obligation to convey, 
and the contract should be void. Wilcoxson v. 
Still, 8. C. Cal., Sept. 15, 1884; 8 W. C. Rep. 771. 


49. WILL — CONSTRUCTION —- ABSOLUTE DEVISE 

WITH LIMITATION OVER. 

A will giving the testator’s widow all his estate ‘‘to 
sell and dispose of as she may see fit for her own 
comfort and convenience’’ and giving her power 
to dispose of it in fee simple ‘‘if her necessities re- 
quire it’’ and giving what remains at her death to 
his two children, makes a valid limitation over to 
the children, the widow taking only a life estate, 
with power to sell, and ‘‘for her comfort.’’ John 
v. Bradbury, S.C. Ind. June 19, 1884. 








QUERIES AND ANSWERS. 





QUERIES. 

42. A, anemployee of a steamboat navigating the 
Mississippi river, while on shore in the discharge of 
his duties in loading said vessel, sustains injuries. 
Is asuit for damages by A, against the owners of the 
vessel for such injuries, cognizable ina Court of Ad- 
miralty? Cite authorities. LEX. 





43. A, a faro dealer at San Antonio, wins from B a 
check for $800, indorsed in blank, and carries it toa 
bank in San Antonio to be cashed, when B steps up 
and tells the cashier that he has been cheated out of 
the check at a game of cards, and warns him not to pay 
it. The cashier refuses to surrender it to B,and either 
cashes it or collects the amount from the bank on which 
it is drawn, and pays it overtoA. Whatis B’s reme- 
dy? Should he sue the bank at San Antonio for money 
had and received, and join A as defendant? 

San Antonio, Tex. A SUBSCRIBER. 





44. A holdsa claim against the United States for 
$75,000, and is in need of funds to prosecute his 
claim before the Government and to procure the nec- 
essary funds he issues bonds against the amount 
claimed, in which he states that ‘‘for $100 
he will pay (in case the claim is allowed) 
the holder of the bond $1,000.’? Just before 
the claim is allowed, A is taken ill(?) and fears 
he may die, transfers the claim to his wife, who ob- 
tains the amount and invests the money in real estate 





and refuses to pay the outstanding bonds. 1. Can 
there be a recovery and from whem? A also claims to 
have held onlya share of the claim against the Gov- 
ernment, and states that he was acting for other 
claimants under letters of attorney. 2. Even if that 
be the case, would not the whole amount obtained by 
A individually and for the others, (he acting under 
letters of attorney) be responsible to the holders of 
the bonds issued? Cite authorities in point. 
SUBSCRIBER. 


QUERIES ANSWERED. 


Query 27. [19 Cent. L. J. 177] When an original 
bill is stricken from the files, willrelief ever be grant- 
ed on a cross-bill, which has been previously filed to 
the original bill? If so, under what circumstances? 
We want cases, no general references. 

Gunnison, Col. A. J. P. G. 


Answer. The cross-bill does not fail if it seeks af- 
firmative relief properly connected with the original 
bill. A cross-bill is brought either, (1) to obtain a 
necessary discovery of facts in aid of the defence to 
the original bill, or (2) to obtain full relief to all 
parties, touching the matter of the original bill. 
Story’s Equity Pleading, (9th ed.) p. 389, sec. 389. 
Where affirmative relief is sought by a cross-bill it is 
not to this extent a pure cross-bill, but partakes of 
the nature of an original bill seeking further aid of the 
court beyond the purposes ofa defence. But the re- 
lief asked for must be equituble relief and germane to 
the matter set up in the original bill. Tobey v. Fore- 
man, 79 Lil. 489; 2 Dan’! Ch. Pr. p. 1549, note 3; Sto- 
ry’s Eq. Pl. secs. 398, 629; Cooper’s Eq. Pl. 86, 215; 
Calvery v. Williams, 1 Ves. Jr. 213; Chrisman v. 
Heiderer, 5 Colorado, 594. There is a distinction to 
be noted between a cross-bill which seeks affirmative 
relief, as to other matters than those broughtin suit 
by the original bill, yet properly connected therewith, 
and a cross-bill which is filed simply as a means of 
defence; for there are rules applicable to the one class 
which do not apply to the other. Thus a dismissal of 
the original bill carries with it the cross-bill when the 
latter seeks relief by way of defence; but it is other- 
wise and relief may still be given upon a cross-bill, 
where affirmative relief is sought thereby as to collat- 
eral matter properly presented in connection with the 
matters alleged in the original bill. Ladner v. Ogden, 
81 Miss. 332, 344; Worrell v. Wade, 17 Iowa, 96: Rog- 
land v. Broadnax, 29 Gratt. (Va.) 401; Story’s Eq. Pl. 
p. 345, note (a) to sec. 899; Lowenstein v. Gildwell, 
6 Reporter, 454; s. c. 7 Cent. L. J. 167; Dewees v. 
Dewees, 55 Miss. 315; 2 Danl. Ch. Pl. & Pr. 1558, and 
note 3 and cases. In Ladner v. Ugden, (31 Miss. 344) it 
was contended that where a cross-bill was filed for in- 
dependent relief, although touching the same subject- 
matter embraced in the original suit, it must be re- 
garded inthe nature of an origina! bill; that by the 
English practice a cross-bill for relief might be filed 
in a different court from the one in which the original 
bill was filed, and that a dismissal of the latter was 
not a dismissal of the former, citing Cooper’s Eq. PI. 
85, 86, 87; Story’s Eq. Pl. secs. 389-902; Curd v. Bu- 
ford,1 Dana, 354; Wickliffe v. Clay, 1 Dana, 589; 
Sharp v. Pike’s Adm’r, 5 B. Mon. 158; Wilson’s 
Heirs, 2 Little, 58; Calvery v. Williams, 1 Ves. Jr. 
210; Walker v. Brunyard, 13 S. & M. 723; te which 
the court replied: ‘*Whena cross-bill is filed for re- 
lief, separate and independent of the original bill, but 
touching the same property, or growing out of the 
same subject-matter involved in the original bill, and 
involving the rights of co-defendants to the original 
bill, the dismissal of the original bill would not nee- 
essarily dismiss the cross-bill; because it is, in legal 
effect, more of the nature of an original than of a 
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cross-bill.?” In Continental Life Ins. Co. v. Webb, 
(54 Ala. 694) it was said that in no case ‘‘can a cross- 
bill be maintained if the original bill is without 
equity,’’ and the court continues: ‘‘It would seem 
(says Ligon, J.) ‘to be a solecism in terms,to speak of a 
cross-bill, when there is no original bill, and a paper, 
in the form ofa bill in chancery, which contains no 
matter which would give that court jurisdiction, is 
not to be regarded as an original bill for any purpose, 
but is in legal contemplation a nullity; and any action 
taken upon it inthe courtin which it is exhibited, 
except to dismiss it would be without authority and 
void.’ Dill v. Shahan, 25 Ala. 703. Without adopt- 
ng to its full extent, this language, we concur in the 
conclusion attained in that case, that when the origin- 
al bill is without equity, the cross-bill must fail.’’ 
This case does not state the law as it exists, but is 
contrary to the weight of authority. In Worrell v. 
Wade’s Heir, (17 Iowa, 96, 98) the plaintiff filed an 
original bill asking certain relief. To which the de- 
fendant filed across-bill, and in addition to denying 
the matters or things alleged in the bill of complaint, 
preferred certain charges against the plaintiff, in the 
nature of a cross-bill, and asked for relief. To these 
charges a denial was pleaded, and in this condition of 
the pleadings, when the case came on tobe heard, 
the record showed that the court found no cause of 
action for the plaintiff and dismissed the original bill. 
The defendant’s cross-bill remained on the docket for 
several terms thereafter, and was then dismissed 
without any hearing, because in the judgment of the 
trial court it was disposed of by the previous dismissal 
of the plaintiff’s bill. Concerning this action of the 
court, on appeal, Lowe, J., said: ‘*This is an error. 
Such a consequence is a misconception. Whilst the 
matter of complaint set forth in the cross-bill are con- 
nected with the subject of the plaintiff’s action, yet 
they have no such inherent foundation therein, as 
that they must fall to the ground, if the plaintiff 
should fail to make good the cause of her complaint. 
It is the policy of the law, as it is essential to the 
cause of justice, that all matters of difference between 
the parties shouid be settled in one controversy. In 
the case before us both parties complain, and both 
ask relief. A regular issue of fact is made up in the 
original petition. Allthe parties essential to the de- 
termination of the entire controversy are before the 
court; yet the plaintiff’s charges are heard and deter- 
mined, whilst those of the defendants are stricken 
from the docket without a hearing. We know of no 
rule in reason or equity that will justify such a prac- 
tice.’’ 

In Ragland v. Broadnax 29 Gratt. (Va.) 401, 419, 422 
the trial court after dismissing the original bill for 
want of equity refused to dismiss the cross-bill which 
asked relief outside of the original bill. On appeal the 
court said: ‘*We think the circuit court was right in 
retaining the cross-bill or adjudicating the questions 
raised bvit. All the parties interested were before 
the court. It had jurisdiction of the subject matter 
and the parties. It ought not after protracted and 
costly litigation to have dismissed the cross-bill and 
turned the parties over to another tribunal to litigate 
the same questions. In furtherance of a favorite 
maxim of courts of equity it ought to have put an end 
to the litigation between the parties, having all the 
parties before it and doing justice to all,’’ see Rhea 
v. Jordan, 28 Gratt. 678; Mettark v. Hogan, 18 Gratt. 
231; Clark v. Long, 4 Rand. (Va.) 452. The connec- 
tion of the matter of a cross-bill, be it per se legal or 
equitable, with the subject-matter of the original 
bill, gives the court jurisdiction of the cross-bill, of 
which it cannot be ousted by a dismissal of the origi- 
nal bill. 2 Barb. Ch. Practice, 129. A cross-bill is 





proper whenever the defendants, or any or either of 
them, have equities arising out of the subject matter 
of the original suit which entitles them to affirmative 
relief which they cannot obtain in that suit. Jones 
v. Smith, 14 Ill. 229; Clay v. Wickliffe, 1 Dana, 589. 
A cross-bill is always necessary when the defendant is 
entitled to some positive relief beyond what the scope 
of the complainant’s suit will afford him, 2 Barb. Ch. 
Pr. 129; Brown v. Story, 2 Paige, 594. Judge Cald- 
well in Lowenstein v. Gildewell, 6 Reporter 454; S. 
C.7 Cent. L J. 167 said: ‘*‘Whether the dismissal of 
the original bill carries with it the cross-bill depends 
upon the character of the latter. If the cross-bill 
sets up matter purely defensive to the original bill, 
and prays for no affirmative relief, the dismissal of 
the latter necessarily disposes of the former. But 
where the cross-bill sets up asit may, additional facts 
not alleged in the original bill, relating to the subject 
matter, and prays for affirmative relief against the 
plaintiff in the original bill in the cause thus made, 
the dismissal of the original bi!l does not dispose of 
the cross-bill, but it remains for disposition in the 
same manner as if it had been filed as an original bill. 
See 2 Daniels Ch. 1556; 17 Iowa, 96; 58 Miss. 315; 1 
Dana 585. In determining whether a bill is original 
and independent, or ancillary to a matter already be- 
fore the court, the courts of the United States are not 
confined to the line which, in chancery pleading, di- 
vides original bills from cross-bills and supplemental 
bills, but they may look to the essence of the matter, 
and to principles which, as regards parties, the Fed- 
eral courts have adopted in reference to jurisdiction. 
Minnesota Co. v. St. Paul Co. 2 Wall. 632; Freeman v. 
Howe, 24 How. 450; Schenck v. Pray, 1 Woolw. 184. 
And see Chicago A. W. Co. v. Conn. Mut. Life Ins. 
Co. 57 Ill. 424, where the practice is pointed out in 
retaining after the original ground of suit is satisfied, 
a cross-bill, the subject matter of which is germane 
to the suit, though not affecting the complainant 
himself. In Sehmans v. Ford, 47 Ala. 733, it was de- 
cided that a cross-bill was so far an independent suit 
as to authorize an appeal from a decree dismissing it 
on demurrer for want of equity, before the final de- 
termination of the original bill. See 3 Dan. Ch. Pr. 
1746-7; 40 Ala. 548; Story’s Equity Pl. sec. 628, 
630, 682. In English Practice a cross-bill is treated as 
a separate suit and may be filed in a different court. 
8 Dan. Ch. P. 1746, note 2. For further authori- 
ty on the main point see 2 Daniels Ch. Pr. 1553, 
note 30 cases. 


St. Louis, Mo. EUGENE MCQUILLIN. 








NOTES. 





-—At its recent meeting, the American Bar Associ- 
ation adopted the following resolution offered by Hon. 
David Dudley Field (at the seventh annual meeting): 
‘Resolved, That a select committee of five be ap- 
pointed by the President to consider and report at the 
next annual meeting, whether the present delay and 
uncertainty in judicial administration can be lessened; 
and if so, by what means.’’ The following gentlemen 
of national reputation were selected: Hon. David 
Dudley Fie!d; Judge John F. Dillon; Hon. E. J. 
Phelps; Hon. R. T. Merrick; Hon. J. O. Broadhead, 
M. C. , 

—We call the attention of our readers to the an- 
swer of Eugene McQuillin, Esq., to query 27, on page 
319, which contains a thorough statement of the law 
as to the effect of the dismissal of an original bill upon 
a cross-bill filed to enforce an independent obligation 
of the complainant. It is as thorough and well writ- 
ten as any article should be. 





